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DOCKET ENTRIES (S 74 CR. 454, S.D.N.Y.) 


D. C. form No-f'lOO 
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DOCKET ENTRIES (S 74 CR. 454, S.D.N.Y.) 
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NOTICE OF APPEAL. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 
- v- 

JOHN EGAN, 

Defendant. 

~ - -- -- -- -- -- -- -- x 

Notice is hereby given that John Egan, defendant above- 
named, hereby appeals to the United States Court of Appeals for 
the 2nd Circuit from the judgment entered herein on December 2nd, 
1974 (per Metzner, U.S.D.J.) (1) convicting him, after a jury 
trial and guilty verdict before Judge Metzner, of the crime of 
Attempting to Evade and Defeat Payment of Income Tax Due for the 
year 1970 (26 U.S.C.section 72G1) and sentencing him thereon to 
serve a maximum of two and a half years in confinement in a Fed¬ 
eral Correctional Institution, with a minimum period of eight 
months before becoming eligible for probation; and (2) convicting 
him, after a jury trial and guilty verdict before District Judge 
Bryan), of the crime of Filing a False and Fraudulent Income Tax 
Statement for the year 1970 (26 U.S.C. section 7201(1)), and sen¬ 
tencing him thereon to serve one year in confinement in a Federal 
Correctional Institution, said sentence to run concurrently with 


File No. S 74 Cr. 434 

NOTICE OF APPEAL 






NOTICE OF APPEAL 


Che sentence contemporaneously imposed for. the violation of 2 -> 
U.S.C. section 7201. 


VICTOR 4 / 

Attorney for Jolin Egan 
Office & P.0.Address 
22 East 40th Street 
New York, N. Y. 100lo 
(Le.2-9470) 

TO: Clerk of the United States 

District Court in the Southern 
District of New York 
40 Centre Street 
New York, New York 10007 

Clerk of the United States 
Court of Appeals for the 
2nd Circuit 
40 Centre Street 
New York, New York 10007 

United States Attorney 
Hon. Paul J. Curran 
Att. John Gross, Esq. 

40 Centre Street 

New York, New York 10007 

Mr. John Egan 
3 Smith Court 
Munsey, New York 10952 
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JUDGMENT AND COMMITMENT ORDER (S 74 CR. 454). 
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I-' ■"•r.T / • •. . ^ V. •, •; /• *" .. j 

--■ j ... - 1 "7U or. W ./ vj 

:• ’ -:sn 

^ . W . • • K* 4 

A . In !!• • ,!!<*$^nccd. the atforritey for the goverhment ' f month-oay -vi/n~ 

j • i>j **■'’-■ -py- ; r pr'i , li rn thi- -rfjitr ' 12 % '\‘t'jL i 

r A..w£’ !-J .i! i HOUT < OUNSEL ■ However tAe'court advised defendant of right to counsel and asked whether defendant deslwd to 

j* ; ; hare counsel appointed by the court and the defendant thereupon waived asshunec^of cnunvil, . 

! -Zj-’A'ITH COUNSEL _— - - HT-XictOt flPXKLtz. -Eoftw. _ if_ U' _ j 

•—-' . ■•■J- ■ (Name of counsel) rf'rz ' , S , * 

r—y. .. 7 '% . 

, ir ’, ■ X —j GUILTY, and the court being jatisftad.that | NOLO CONTENDER 4 i OEfa bWAv jj 

( i tcre it a f<".clual basis tor the pica, \ >1 • ; 

_ J . ' > > . , ; • . . . ' \i ^ Jfs i 

' if 'NOT GUILTY't»fcndant is discharged ■ 

. ; nv c QijH'iVvcrdia of < • ... , .... 1 

I ULi GUILTY. , ' T - \ 

i , . • T 

■ ; t.. . .;->*■■ { 

I iWr-.Jnrt h is been convicted ascharged of the offcnsc(s) of uni awful ly, wilfully end knovinn-l’ ntl-i-V! , J 
Ti-■?*** ' ’ ' OA-jqu .end defeat -<1 loraepartof the inoome tax due and owinj by hiaeelf r ■ > >i > 'I 


r IMS' 


'—t- ft svtv.n* .ma ,mu >.i u ui.u.'ri iul oue oiw.eno.ur ye'u oi • 
' I ’ ' Jfnvvicd uU uaa yetl-fled by a nrrtttjsn aeoIoMtio^ It was o.'ide Wee f bV r 

— i>r-v,Juiy and.,wiuoh,tho defendant, did not iboUf>va-to ie true roo r ;> t-ot 

•i idVrt*fV‘(Title P.S firet.T^fl V nh> r.Wwd ^ 
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JUDGMENT AND COMMITMENT ORDER (S 74 CR. 454) 
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! mem. 
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1 1 
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* certified copy of this Judmeent 
end commitment to the U.' . f la,- 
ihal or other qgaliflr J oiliest. 
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^ + l»* 

I 


t' ' 


/> I ! f "\ s' ‘ . •' • ' y ^ 

•r f I L /. l! %( l 77 /-/. v; - : sir ‘ 
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INDICTMENT (S 74 Ck. 454) . 


~ UNITED STATES DISTRICT COURT 
' f ' : TOU'fKcRM DISTRICT OP NEW YORK 

i : ~ r-_ x 

« .• >( V , 

UNITED STATES OF AMERICA : 


- v - 


JOHN EGAN, 


# ~„y. "t 

INDICT? HINT 

S7 1 * Cr. 


» r-** -a 

/ ^ £3 

*2 


Defendant. 


rpOFU-Mj The Grand Jury charges: 
<\t>R & & 5 INTRODUCTION 


,^\STR:cr£x 
,<> c ^\ 

* APR 25 1974 ^ 


*2 o. 


OF fl. 


-- -- !• At all tines relevant herein JOHN EGAN, the 

„-v... - defendant a’hd his co-conspirators referred to herein, were '* 

• - ttembers of the New York City Police Department, assigned 
to the Narcotics Bureau, Special Investigation Unit (SIU). 

* t 

2. The Bureau of Narco vies and Dangerous Drugs, ■•A 
known since July 1, 1973 as the Drug Enforcement Adninistra- 

* i 

tion, an agency of the United States Department of Justice, 
and the Bureau of Customs, an agency of the United States 
Treasury Department, at all times relevant herein were agencies 
of the United States charged with Investigating violations of 
Unitea States criminal laws relating to narcotics. 

3. The Importation Into the United States contrary 
to law of narcotic drugs and the receipt, concealment, pur¬ 
chase and sale, and the facilitation of the transportation, 
concealment and sale of narcotic drugs, were, at all times 
relevant herein, crimes under the laws ol the United States. 

Regulations of the New York City Police Depart¬ 
ment required, at all tines relevant herein, that seizures 
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INDICTMENT (S 74 CR. 454 ) 


from defendants of currency exceeding $l,ooo In connection 
1 th arrests be reported to the Internal Revenue Service 
an agency of the United stated Treasury Department chafed 



' ' V ‘ 1 > v ; COUNT ONE v- , 

The Orand Jury further ch^Jrges A '• 

* \ f . { .’•« * > ' 

« 4 . • * ' * ,f * ** . 

. I* Prom in or about November 1969, up to and "* ' *•- 

including 'the date of the filing of this.lndlctdent?in;M)eV' : f/ 
Southern District of New York and elsewhere, J&HN E8M», ifeji r % 
defendant, and Joseph tlovoa , Peter Daly, aabriel Steranla ; < J ■ 
and John hlvera, named heroin as co-conspirators and not as 
defendants, and other co-conspirators to the Grand Jury" /-? 
known and unknown, unlawfully, wilfully and knowingly did f 
combine, conspire, confederate and agree together andwith '3I*-* 
each other to defraud the United States and It. depart^ ■&. 
and agencies in connection with the performance of their V- 
lawful governmental functions by obstructing and Mndd^Cj&l 
the United States Department of Justice, the United Static' ' 
Treaeury Department, the Bureau of Narcotics and Dangerous 1 ''$»■ 
Krugs and the Bureau of Customs in investigating violation,'?'# 
of the narcotics laws of the United States, and by obstr&wf. 
and hindering the United States Department of Justice, thi 
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INDICTMENT (S 74 CR. 454) 

United States Treasury Department and the Internal Revenue 
service in the ascertainment and collection of information * * 
used in assessing and collecting taxes and investigating..' 
and prosecuting violations of the tax laws of the United M 
States, and to violate Sections 1510 and 1952 of Title 18, 

United States Code. • - 

2 . It v/as a part of said conspiracy that JOHN EGAN,> , 
the defendant, and his co-conspirators would seize from 
persons to the Grand Jury known and unknown approximately ’ 

$400,000 in United States currency, which currency was evidence 

of violations of the narcotics laws of the United States, and ; 

• ' « < 

would and did divide such currency among the defendant and 

the said co-conspirators without reporting the said seizure 

• •* * 

to the New York City Police Department or to Federal law 

.enforcement authorities; thereby depriving the United statin 

' < •'*. ■ *• ■’ " ’ " ‘ •"<»; '• ' . • »«<• ' 

and its departments and agencies of evidence'of‘violations 

V J \ ^ ;' r - . , 

of the narcotics laws .of the JInited States.. .;-, '• VV V . “ ■ ■ 

• •'* . ' • ‘ V> st: s' •. * »•! , ^ •* . ■ :‘y 

3. It was further a part of said conspiracy :that 

* ■*•..*•'.’*** * . • » » 

the defendant and his co-conspirators would and did arrest the’ 

• . -v 1 _ v. t\ 

persons, and seize and divide currency taken .from theuu as 
set forth above in paragraph 2, without reporting said lap iz-u’es 
to the New York City Police Department or to fchp''Internal '' 

^ * t • .r//’ ' * Y 

Rfvenue Service, thereby obstructing and. hindering. tb«: ••. * 

* • «. • • t *' • • t $ , • 

Internal Revenue Service in the ascertainment and collection 
information used in assessing and oolleetlng : taxes and"in' 

f* t • * i 

investigating and prosecuting violations of the ta< l^ws'of 
the United States. • , • ‘VV i 


( 









INDICTMENT (S 74 CR. 454) 


** Xt was further a part of said conspiracyJjthat 
the defendant and his co-conspirators unlawfully, wilfully, 
and knowingly would endeavor by means of bribery, mlsrepre- ‘ 
sentation, intimidation, force and threats thereof 
delay and prevent the communication of information redingV * 
to violations of the United States narcotics laws by 4 
persons to criminal investigators. . ’ll' 

5. It was further a part of said .c.pnsr>iraoyf4at' ’> 

JOHN EGAN, the defendant, and his co-conspiratQpoj and'Jthers, 
would and did travel in interstate commerce between N^w yprk, ’’ 
New York and the State of New Jersey, with intent to* ^tribute 
the proceeds of an unlawful activity, and to otherwise « '' 
promote, manage, establish, carry on, and facilitate!the 
promotion, management, establishment and carrying-on, % 

an unlawful activity, namely, a business enterprise involving* , 
narcotics, and extortion and bribery in violation of New York 
Penal Law Sections 155.05(e), i55.U0, 200.00 and gOQUO^and. 

New Jersey statutes Sections 2A: 105-2, 2A: 105-3,and 2^51-5^ 
and thereafter the defendants and their co-conspir^tdr^would 
attempt to and did distribute such proceeds< .commit.such . 

, crimes pf .violence, an<i r ptheritiae promote ^'manage, eutabilr.!’ 

°n, ; and facilitate the promotion, management', establish- ’* 
ment and- carrying on,'of such unlawful 1 aotivitieu. - V' V'‘ *' 

6 . It was further a part of.said conspiracy that .* ' 

the defendant and hla co-con3pirators would conceal the ^ ? 

' • ’ •T( «•’«( ; “ti % % , 

existence of the conspiracy and would take steps ‘.to p^vent 
disclosure of their activities. * ' •** • 
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INDICTMENT (S 74 CR. 454) 


Among the means whereby the defendant and fcAfl 0o - 
conspirators would and did accomplish the unlawful purposes 
set forth above were the following: 


’ * * ’ •' 

7. On or about March 31, 1970, in the Southern 

District of New York, JOHN EGAN, the defendant,' and Gabriel 


otexania, Peter Daly and Joseph Novoa, named herein as co- 


h‘ 


conspirators but not as defendants, and another co-conspirator,-' 
would and did arrest Alberto Diaz and Raoul Leguizatoo^ for, ’* 
unlawful possession of narcotics and, in connection. v/ltiv said ^ 
arrests would and did seize approximately iUo.Ofin in. s $ 


» , ^ •* 

States currency, which currency was evidence of violations Jof 


the narcotics laws of the United States, and divide 3uch\ 
currency among the defendant, and the said co-conspirators ' 'A 


v/ithout reporting said seizure to the New York City. Police 
Department or to Federal law enforcement authorities' * 
8 . On or about April 15, 1970, Peter Daly .and 


Joseph Novoa, named herein as co-conspirators and not^as'V*'.' •' 

'• r ■'» ' v 

defendants, and another co-conspirator would and did arrest ' 

* ' ‘ • 4 ** . . • ’ ^ • * f' 

Emilio Gonzalez and others In the District of New Jersey1 • 4 

• * • J «*■•••• < 

and bring them to the Southern District of New York ari d , \ Art* ' " 

connection with said arrests, would and did seize 

vl,J0C in United States currecny and would and did divide .<?’• ‘ 


Ld divide ' * 

•* - l ,# - * ; ♦ L * , 

such currency among themselves and with JOHN EGANthe'defend 

dant, arid Gabriel Stofania, named herein as a co-conSpiretor ’ 

: * ‘ V*<V ■ 


ar.a noc as a def'-ndant, anu did not report the oal<i /sair.utie. v 

* ?• . .V ' 


t o tne dev: xork Clcy Police Department or to Federal' law ' 

• ' - i-i..' • ;.v 

enforcement authorities. • , 

* * .. • • * 
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• <v . 


•l ♦*> 

* At 


9. On or about May II and 12, 1970, Gabriel,«... 
^tefania and Joseph JJovoa, named herein as co-conspirators 
&nd noS - aa defendants, would and did arrest Liliana Torres 
or-e.no ai.u others for unlawful possession of narcotics, and 
rotor Da)y , named herein as a co-consnirator and not as a 
dofonnant , would and did arrest Luis Serafin ("Coco") Torres 
and another perron for unlawful possession of narcotics, and 
in connection with raid arrests would and did seize approximately 
v 2 Cb ,°00 in United States currency, which currency was evidence 
of violations of the narcotics laws of the United States, and V 
would and did divide all but $ 2,900 of such currency among 
themselves and with the defendant JOHN EGAN and with Charles 
Worster, named nerein as a co-conspirator and not as a defendant] 
without reporting said seizures to the New York City Police \ 
Department or to Federal law enforcement authorities. 

10 . On or about September 22 , 1970 , in. the Southern /’• 
distract of Few York, John Rivera, named herein as a co-conspirit 
and not as a defendant, and two other co-conspirators, would 
and did arrest persons to the Grand Jury unknown for unlawful'.' \ 
possession or narcotics and, in connection with said arresto,’*] f 
*°uld and did se.i ,.e iron said persons approximately $ 35,000 ^ ’* 
in United States currency, which currency was evidence of' '< 
violations of the narcotics laws of the United States, and - ’"'.* 
thereafter on or about September 22 and 23 , 1970, in tn$ 'i 

Southern District of dew York, JOHN EGAN, the defendant, and ' * 
the said co-cjnsplraters would and did divide such currency ‘ 
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among themselves without reporting the said seizure to the 
New York City Police Department or to Federal law enforcement 
authorities. 

11. On or about Noventer 25, 1970, in the Southern 

District of hew York, JOHN ROAM, the defendant, John Rivera, 

named herein as a co-cons’ Jr?.tor and not as a defendant, and 

three ether co-conspirators, would and did arrest Celestino 

Valv-rre, Jose Jara, Mario Arrastia, Nathaniel Hill, and anothe 

to the Grand Jury unkn own for unlaw ful possession of narcotics 

„and, 'in connection with said arrestls, would and. did aeicc 

approximately $70,OD0.in United States currency, which 'currency 

■ - •. . ■ ■ yr, y- >’ •• 

was evidence of violations of the'narcofaiija .laws of .the Vnlted - • ’ 

.. At- i V* r - VyV.v, . . v- . 

States and would and did divide suen currency among themselves 

* ; * •, ~ r.'A 4 . v i .*?• > \ 

and with JOHN EGAN, the defendantwithout reporting bald 

f * * * * */ * \ f 

seizures to the New York City Police Department • or. to'Federal -• * 

( /. * .- • * • v 

law enforcement authorities. . ' ' 

i : r y 

12 . On or about November 25, 1970., JOHN EGAN, the 

f .v , 

defendant, and a co-conspirator, and others, wpuld and did • 

if. 

travel between New York, New York and Hoboken, New Jersey,'. 

■ .• ’ ' '?* '■ vi \i' % . ' 

Atrnnm « Am a 


< -V-W 

- » f* 


OVERT ACTS , 


<: : /i a 

, ■* " i i *, • 


In furtherance qf, and to accomplish the objects of "' 

’ * <£•■* ' » ._»K 

the said conspiracy, the defendant and his co-conspirators • . 
committed the following overt act3, among others, in ^he 


A 


Southern District of New York and elsewhere: 

1. On or about March 31, 1970, JOHN EGAN, /the* 1 

* • 9 f 

defendant, and the co-conspirators referred to In paragraph / ♦ 


,4 A* 

i* 


A>. 
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above, met and seized money at the Taft Hotel, ntl.Ayenue and.. 

50th Street, New York, New York. v 

; . . / 

2. On or about April 15, 1970, JOHN EOAN/^he * . 

defendant, and t he co-co nsnlrators referred to-In papa^ph* ,‘ 

8 above, met and counted money at the Sixth PpUce fr^cihct, 

New York, New York. ", . '/{ 

< '• ,1 

3. On or about May 11, 1970 , JOHN EGAN, the defend^ 

dant, and the co-conspirators referred to in paragraph 9 

above, met and seized money at the Holiday Inn,>40 Ife'st 57th 

Street, New York, New York. - * ' ' > v . ? 

> « 1 '1 


4. On or about September 23, 1970, JOHN.^OAN, th£ 
defendant, and a co-conspirator referred to in paragraph JO *• 
above, met and divided money in the vicinity of 42nd>treet’ ' 

and the West Side Highway, New York, New York. 'i 1 ' *i 

V • * * if - '• J o • 

5- On or about November 25, 1970, J0$ -the ' 

defendant, entered and traveled in an automobile arid hzt’vrltj 
co-conspirators referred to in paragraph M -above in^ha .yid) 
of West 19th Street, New Yor»:, New York,^:!^ " 7 

6. On or about November 25, 1970, JOHN EOAN,.the 
defendant, traveled with the co-conspirator referred to In 
paragraph 12 above and with Jose Jara and Celestino Valverde 
between New York, New York and Hoboken, New Jersey. 

7. On or about November 25, 1970, Hoboken, New 
Jersey, JOHN EGAN, the defendant, and the co-conspirator “ 
referred to in paragraoh 12 above seized from Celestino 
Valv.-rde and Jose Jara approximately $40,000 i n United States 
currency, which currency was evidence of violatlona by said 
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persons and others of the narcotics laws of the United States 
and thereafter released and caused to be released said persons* 
c ' n ~ another to the Grand Jury unknown. 

(Title 18 , United States Code, Section 371.) 

COUNT TWO 

The Grand Jury further charges: 

On or about April 15 , 1970 , in the Southern District" 
of New York, JOHN EGAN, the defendant, who during the calendar, 
year 1 9 6 9 was carried, did unlawfully, wilfully and knowingly ! 
attempt to evade and defeat a large part of the income tax 
due and owing by himself and his wife to the United States * 

of America for the calendar year 1969 by concealing and v ' 
attempting to conceal from all proper officers of the United * 
States of America his true and correct taxable, income, by 
preparing and causing to be prepared, by signing and causing 
to be signed, by nailing and causing to be mailed, and by 
filing and causing to be filed, with the District Director of 
Internal Revenue Service for the Manhattan District, New York, 
New York a false and fraudulent joint income tax return on 
behalf of himself and his wife, wherein It was stated that 
their taxable Income for the calendar year 1969 was the sum 
of $ 8 , 616.00 and that the amount of income tax due and owing 
-hereon ./as the sum of $1,667.07, whereas, JOHN EGAN, the 
defendant, then and there well knew, that their taxable 
income for the year 1969 was approximately $9,616.00 on vhjeh 
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. inooine tflx mi due and owing to the .United States of 
America in the approximate amount off $ 1 , 909 . 07 .*, ' . 

(Title 26, United States Code,-;Sec>$on 7201. j •' 

COUNT THR EE , *■ ’ ,f V ’>'i' ' V .'. 

• 1 . 11 ' - - • . 1, v > 

The Grand Jury further changes; ^ v-v 1*• 

•*>.'.* f >'1 . ■ ^ *, • - #«^ v 

on or about April i 5 , 1970. IjS the Southern''District; 
of New York, JOHN EGAN, the defendant, who rcMded'at 3Smith 
court, Monsey, Mew York, unlawfully, wilfully and <itr.owlr.sly 
did make and subscribe a federal income /tax return 'fir,' th^. % 
calendar year 1969 , which contained and waa verified V-’.' & 

a written declaration that It waa made under the•penalties £ 
Of perjury, and which he did not then pelleye ^ ,t& and J 

correct as to every material natter, namelyVthe entry,.'of. • ^ 

*13,919.08 aa total Income, whereas JOHN J. EQAtl, the defendant 
then and there well knew that his total Income.was a* least ’ 
*1M19.08. ... t V':; \> 

(Title 26 , United States Code, Section 7206(1). 

> ?•. i: *'t^ 


COUNT FOUR 


i \ 


fVr. - f l 

.< % '*?■ 4 "S. • ^ 




The Grand Jury further charges: \ 

on or about April 15 , 1971, In the Souther^Dlatri.c’e 

of New York, JOHN EGAN, the defendant, who during 

-- •••' •. : * 


' —- —wo*!*, wuo uuring tn$ calgn^aj/ 
year 1970 was married, did unlawfully,.WllfullJln.na too^bKlJ^I 
attempt to evade and defeat » : >*; 5 -rj» 




attempt to evade and defeat a large part of the Income tarn 
due and owing by himself and hi* wife to the United states of 3 


America for the calendar year 1970 by concealing and^attempti^ 
to conceal from all proper officers of the United ‘TO 
America his true and correct taxable income,- by. pr^ii^ 
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causing to be prepared, by signing and causing to be»'signed, 
by palling and causing to be mailed, and by filing and causing, 
to be filed with the District Director of the Internal Ravenue 
Service for the Manhattan District, New York,- New YQrtc ’a • -v 
false and fraudulent Joint income tax return wherein:It was 
stated that their taxable income was. the sura of >^l^,'569»97 ’ :‘V- 

/<* * * ■■ # * 4 .» ^ r«V ^ * $ ■ ' 

and that the amount of Income tax dug and owing', thereon’was ,J 
the sum of $3,053. 9a, whereas, JOHN#’. ioAtf, the*defendant ’v 

then and there well knew, that their taxable income for t;ha 

. • ’ «• v ‘ , » 

year 1970 was approximately $80,529.97 on which Income tax 

was due and owing to the United States of America in the 

approximate amount of $22,323.94. 

(Title 26, United States Code, Section 7201.) 

• • 

COUNT FIVE 




The Grand Jury further charges: 

On or about April 15, 1971, in the Southern District 
of New York, J6HN EGAN, the defendant, who resided at 3 Smith 
Court, Monsey, New York unlawfully, wilfully and knowingly, 
did make and subscribe a federal income tax return for the 

• . * 

calendar year 1970 which contained and was verified by a '• 

_ v . 

. f t • 

written declaration that It was made under the penalties of 
perjury, and which JOHN EGAN, the defendant, did not believe ■ 
to be true and correct as to every material matter, namely. 


..... J v 4 1 

the entry of $21,833.71 as total income, whereas he then and 


there well knew that hl3 total income was at least $37,093. 7Xi''j 


*V*: 

t •; 


(Title 26, United States Code, Section 7206(1),) 


* ■. 'vv 
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COUNT SIX 


t 


The Grand Jury further charges: 

On or about November 25, 1970, in the Southern DiatrfJ|| 

of New York and elsewhere, JOHN EGAN, the defendant, and others? 

did travel in interstate commerce between New York, New York ' 

t 

and Hoboken, New Jersey, with intent to distribute the proceed^ 
of an unlawful activity, to commit crimes of violence to furt*^’ 
an unlawful activity, and to otherwise promote, manage, estabU^ 
carry on, and facilitate the promotion, management, establishV^H 
ment and carrying on, of an unlawful activity, namely, a b U 3in#B* 
enterprise involving narcotics, and to commit extortion and '' K 
bribery in violation of New York Penal Law Sections 155.05(e), '■ 
155-^0, 200.00 and 200.10, and New Jersey Statutes Sections 
2A: 105-2, 2A:l£5-3 and 2A:151-5, and thereafter'the said v' 7 
defendant JOHN EGAN, and others, attempted to and did dis- 
tribute such proceeds, commit such crimes of • violence ** 
and otherwise promote, manage, establish, carry pn,‘ and. 
facilitate the promotion, management, establishment, and 

carrying on, of such unlawful activities. • . ' V: ' ’ ‘.V' >i 

’ • " . , *> •' 'K - ; ** 

(Title 18, United States Code, Sections X952 and 2.)iV ■ ' 


i' *. ■ 

f ** 

'.J 

•t , , 

* 

.* 

• > r 



enan 





• + .J K * 


4^ 




S' 

PAUL dT CURRAN _-- ‘ 

United States Attorney :{/. % 

•, / v • ' ; > : '•* : ? ' >n: 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------- _ x 


UNITED STATES OF AMERICA 
- v - 
JOHN EGAN, 


Defendant. 

- - - - -x 


INDICTMENT 
S 74 Cr. 454 
AS AMENDED 


The Grand Jury charges: 

INTRODUCTION 

•v 

1. At all times relevant herein JOHN EGAN, the de¬ 
fendant and his co-conspirators referred to herein, were members 
of the New York City Police Department, assigned to the Narcotics 

r 

Bureau, Special Investigation Unit (SIU). 

COUNT ONE 


The Grand Jury further charges: 

1. From in or about November 1969, up to and includ¬ 
ing the date of the filing of this indictment, in the Southern 
District of New York and elsewhere, JOHN EGAN, the defendant, 
and John Rivera, named herein as co-conspirator and not as a 
defendant, and other co-conspirators to the Grand Jury known and 
unknown, unlawfully, wilfully and knowingly did combine, con ;pir^ 

f 

confederate and agree together and with each other to violate 
Section 1952 of Title 13 United States Code. 
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2. It was a part of said conspiracy that 

JOHN EGAN, the defendant, and his co-conspirators and others, 
^ould and did travel in interstate commerce between New York 
New York and the State of New Jersey, with intent to distribute 
the proceeds of an unlawful activity, and to otherwise promote, 
nana 3 e, establish, carry on, and facilitate the promotion, 
management, establishment and carrying on, of an unlawful 
activity, namely, a business enterprise involving narcotics 
and extortion and bribery in violation of New York Penal Law 
Sections 155.05(e), 155.40, 200.00 and 200.10, and New Jersey 
statutes Sections 2 A :105-2, 2 A :105-3 and 2A:151-5, and there¬ 
after tne defendants and their co-conspirators would attempt 
to and did distribute such proceeds, commit such crimes of 
violence, and other-wise promote, manage, establish, carry on, 
and facilitate the promotion, management, establishment and 

carrying on, of such unlawful activities. 

» „ 

.Among the means whereby the defendant and his co- 
conspirators would and did accomplish the unlawful purposes 
set forth above were the following: 

3. On or about November 25, 1970, JOHN EGAN, the 
defendant, and a co-conspirator, and others, would and did 
travel between New York, New York and Hoboken, New Jersey. 
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OVERT ACTS 

In furLaerance of, and to accomplish tha objects of 
the said conspiracy, the defendant and his co-conspirators cc- 

rP ' lLt " U the followin S overt acts, among others, in the Southern 
District of New York and elsewhere: 

L * 0n or about November 25, 1970, JOHN EGAN, the de¬ 
fendant, traveled with the co-conspirator referred to in para¬ 
graph 12 above and with Jose Jara and Celestino Valverde between 
New York, New York and Hoboken, New Jersey. 

2. On or about November 25, 1970, in Hoboken, Mew 
Jersey, John Egan, Che defendant, and the co-conspirator referred 
to in paragraph. 12 above seised from CelesCino Valverde and Jose' 
Jara approximately $40,000 in United States currency, which cur¬ 
rency was evidence of violations by said persons and others of 
Che narcotics laws of the United States and thereafter released 

and caused to be released said persons and another to the Crand 
Jury unknown. 

(Title 18, United States Code, Section 371). 

COUNT Tv70 

The Grand Jury further charges: 

On or about April 15, 1970, in the Southern District 
Of New York, JOHN FCAN, the defendant, who during the calendar 
year 1969 was married, did unlawfully, wilfully, and knowingly 






24a 


AMENDED INDICTMENT (S 74 CR. 454) 

attempt to evade and defeat a large part of the Income tax doe 
and owing by himself and his wife to the United States of America 

I 

for the calendar year 1969 by concealing and attempting to con¬ 
ceal from all proper officers of the United States of America 

his true and correct taxable income, by preparing and causing to 
be prepared, by signing and causing to be signed, by nailing and 

causing to be mailed, and by filing and causing to be fU~d, 
with the District Director cf Internal Revenue Service for the 
Manhattan District, New York, New York a false and fraudulent 
joint income tax return on behalf of himself and his wife, 
wherein it was stated that their taxable income for the calendar 
year 1959 was the sum of $8,616.00 and that the amount of in¬ 
come tax due and owing thereon was the sum of $1,667.07, whereasj 
JOHN EGAN, the defendant, then and there well knew, that their 
taxable income for Lne year 1969 was approximately $9,616.00 on 
wnich income tax was due and owing to the United States of 

x. 

America in the approximate amount of $1,909.07. 

(Title 26, United States Code, Section 7201) 

.COUUTTUHEE . 

. v The Grand Jury further charges: 'Y *’ ’ 

On or about April IS invn in 

.>» In the Southern District 

of tie* York, J0H?r EGAN, th- 

_ _ _“ e t '“ dan, '> wno resided at 3 Smith- 
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Court, Monsey, New York, unlawfully, wilfully and fcr. 0 wlr. 5 lv 
old nak? and subscribe a federal Incone- tax return for th- 1 * 
calendar year 1969, which contained and W 3.3 verified by 
a. written declaration that it was rra.de under the penalties 
ox' Perjury, and which he did, not then believe to be -true and ~ 
■correct as to every nnterial natter, namely, the entry of 
$13,919.03 as total Incone, whereas J0197 J. EGA?;, the defendant 
then and there well knew that his total Incore was at .least 
$1*1,919.08. • ' . ’ . . : . • 

(Title 26, United States Cede, Section 7206(1),) 

... ■ _ • count POUR • ■ - . . ; . 

The Grand Jury further charges: *: • ,. 

• . - . On or about April 15, 1971, In the Southern District 

of hew York, JOHN EGAN, the defendant, who during the calendar 
year 1970 was Harried, did unlawfully, wilfully and knowingly 
attenp-t to eyade and defeat a large part of the incone tax 
due and owing by hinself and his wife to the United States 01 ' 
America for the calendar year 1970 by concealing and attempting 
to conceal froa all proper officers of the United States of ‘ 
America hi3 true and correct taxable income, by preparing and 
causing to be prepared, by signing and causing to be signed, 
by nailing and causing to be nailed, and by filing and causing 
to be filed with the District Director of the Internal Revenue 
Service for the Manhattan District, New York, New York a 
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fal3* and fraudulent. joint income tax return Herein « 

that their taxable Intone was the sun or * 15 , 259.97 
and that the anount or ir.eone tax due ar.d owinn thereon',., 

the aun ° f $3 '° 53 - 90 ’ *»—». J. SCAN. the defendant ' 

then and there >sll x kne», that their taxable income for the 
year 1970 was aoproxinatal j $ 80 , 529.97 on which Income tax : 
r/ns due and ox.ln* to the United States of America in the 
approximate amount of $ 22 , 323 . 9 !), - ' •. 

• (Title 26, United Staten Coda, Section 7201.) 

.... COUNT pTVS 

•- \ The Grand Jury farther charges: ‘ ; V - * 

On or about April 15 1071 •?-» <-v,^ c ,, 

J in une Southern D-» 3 t"l-t 

or Nex York, JOHM ECAN, the defendant, who-resided at 3 ^ith 
Court, Nonsey, New Tor* unlawfully, wilfully and knovin s ly, 
did make and subscribe a federal incone tax return for the” 
s h-a. yea. 1970 which contained and was verified be o " 
written declaration that it was nade under the penalties or '- 
perjury, and which JOHN EGAS, the defendant, did r.ot beiiere 


to be true and correct as to every naterial natter, nanely ' ' 
the entry of *21 133-71 » total Incoac, whereas he then and 
there well knew that his total incone was at least ia 7 .c 93 .nl 
(-title 26, United States Code, Section 7206(1).) 
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• \ C0TJ7TT SIa 

' • • The Grand Jury further charges: * Air ' 

• , s ’ , * * • 

, .• on or about November 25, 1970, in the Southern District 

of New York and either*, JOHN SCAN, the defendant, and othm, 
tlid travel in interstate commerce between New York, he> 7o rk \ 
and Hoboken, Ha* Jersey, with intent to distribute the proceed 
of an unlawful activity, to ceaait crimes of violence to further 
an unlawful activity, and to otherwise pronote, manage, establish, 
carry on, and facilitate the promotion, tiana^enent, establish¬ 
ment and carrying on, of an unlawful activity, nar.ely, a business 
en^erp.i 3 fi involving narcotics, and to cormit extortion and 
bribery in violation of Hew York Penal Law Sections 155.05(e), 

155- ; .0, 200.00 and 200.10, and Now Jersey Statutes Sections 
* A. 1 Q^_ 2 , <-A: 105-3 and 2A: 151-5, ar.d thereafter the said 
defendant J0HM ECAM, and others, attempted to and did dis¬ 
tribute such proceeds, commit such crimes of violence 
and otherwise promote, manage, establish, carry on, and 
facilitate the promotion, management, establishment, ar.d 
carrying on, of such unlawful activities. 

(Title 13, United States Cede, Sections 1952 and 2 .) 


Foreman 


PAUL J. CURRAN ' 
United States Attorney 






28a 


DOCKET ENTRIES (74 CR. 312, E.D.N.Y.). 

I -HIM T l-. . _ 


a . * 


i* - 


b. C. htM 100 
CRIMINAL DOCKKT 
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TITLE or CASK 


THE UNITED STATES _ 


J!5i_ 


ROAN 


PETER DALY 


Did o onBpltr _to^ hln der and o bat ruct I .R.S . 


AMI MAC> o» coiri 
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JfoaAet, 


i C—MWWMmrr’i Court, 
i Wiinuiu, 


ATTORNIrl 


tor V. .S'.. PUCClO 


■fo Df/r>.dan<rVictor Here Its 


CASH MKCCIVEO ANO DiMLfNHD 


DAT* 


4 -19-7*; 

4-21-74 


4-24-74 


-26-74 


-6-74 



ntegjvio 

oteaueM* 
























L 



l_.. 





»*m* mu nui 


Before JUDD, J, - Indictment. filed 


Pleading n otice filed that case will be called on 


JgttJj.. 1974 at 9:30 am.(eecelved from Chambers) 


By Veinstain J - Order filed that case shall be prettied on 
Hi y 6, 1974 at 9*30 am. (no pleading on 4-26 as scheduled^ 


tefore WEIN3 TKIN, J . - Cooe cailed- Pleading_adjd to ,5-6-74 at 10:00 A.M. 
Before WfttNSTEtN J - case called - deft EGAN & counsel Victor 


y - ■ I - . . . . .. ~ _ — w “%r 

Ham lta pres ent - deft OALY^reported a fugitive - deft BGAtt arraigned 


on each o f the Indictments 74 CR 312 and 74 CR 348 and enters a plea 
°* not guilty as to eac h indictment - Indictments # 74 CR-312 and 


^ Cf 348 ate ordered consolidated for purposes of trial • pre trial 
conference beta dnd concluded - Trial set for May i974 at 11:00 §i7 
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7AC” 312 




DATE 

PNOtUDINM 

*v- 10 - 7 ^ 

—J,- Case called- Deft and counsel Victor Henjif- nr#a«nt 



• * 

h Hearing. ^uppreaft. 

" e ® r ^ n ^ concluded- nr>rt-» B nioMon tn annnmii .j T ... , , , „ - . 

_ - ' 

Trial a.utji .l _ . „ au PP^ 8 S denied-Jurors aeledted and t 

- * >X 0rdCred a nOWun- Trial contd to 5-13-74 at 10,00 A.M (JOHN KOAN) 

5-13-7'* 

— GOntd lD S-l^-7^ ®t: QfJ 15 AM fVQAN^ 

5-14-74 

----✓ ♦-.v.Jjjn • \ oqjijjj 

Before WEINSTEIN ,1 - r*«„ c-HIrrl rlrfr irr.i. r 


■ pragent . Trl.l C 0 ^lnuf^M^ U ?“ ,l W * n ‘l r :- 

5-15-74 

Before WEINSTEIN J - case called - deft Ega^^unsV 


present - trial resumed - trial contd to May lft 1074 

5=lfc^L 

WEIN3TEIMiJ• • Cs®f* CBlled— puff And nm 1 * ■» * • 


m v—mr —iel 4 *IV4 QQUHS91 ore Sent- ^rtal »a^ie«t 

Qovt's application to unseal lnd 1 nfm«nf 7 Lrmw 4.___ .. . 

. 

hr: -—— ** +“ xo vpgilt-tifvr*3g 11 fronted-Deft's aotlim te 

••!.. amiss the Indictment la denied-Court charges Jury- Jury retires to del'^ 


ate- Deft's_motlon for a mistrial la denied- Trial contd to 5-17.74 ftt to- 


(ECAN) " ? 7 7 

5-17-74 

^-Before WEINSTEIN j - case called - deft EGAN & counsel Victor Herwlts 


present - Jurors resume deliberation at 10-00 am - n.ru M »„ ra k .«i 


renders a verdict of not guilty as to each of counts l. 2 & 3 - Jury i 


polled and discharged - deft EGAN discharged and ball exonerated. 1 

5-l7-7< 

By WEINSTEIN J - Judgment of Acquittal filed (EGAN) 

5-17-7^ 

5 stenographers transcripts tiled , 2 transcripts dated May 10. 1 W — i 


at 10:00 am.; one dated May 13, 1974; one dated May 14, 1974“ and (me "1 


dated May 15, 1974. (all placed In 74 CR-312.) -- 

5-22-7 

— Stcno^riphfirs tf3nscri.DC filed dnv«v 16 1074 ^pv^aiin 1 .«. j j 

1 * 

74 CR 312- K -gfc.g.9 flSY IPi —17/4 lEGAN) placed fa 

-1-!—- ) 1 

11/13/7* 



for failure to prosecute filed- ret. 11/21/74 at 9-30 am (naiv) 

U-20-74 

—Before WEINSTEIN J - case called - deft DALY not oreaent - Govta 


request for Bench Warrant is granted - Warrant Ordered and Iaaued. 


■ '---- ■ ■■» 
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INDICTMENT (74 CR. 312) . 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT Or’ NEW YORX 


F? 4Cp 812 


UNITED STATES OP AMERICA 


I N D I C T M E N T 


- against 


f ' L LI 

Cr. No 


JOHN ECAN and 
PETER DALY, 


< 18 u * s7~c., S37i: 


t Up 


Defendants'! 


THE GRAND JURY CHARGES: 


INTRODUCTION 


JOHN E-AN and PET^R. DALY, the defendants, and Joseph 
Novoa, Gabriel Stefanla, Charles Woreter, and Carl Agulluz, named 


herein as co-conspirators but net as defendants, at all times re¬ 
levant herein, were policemen assigned to the Bureau of Narcotics, 
Special investigations Unit of the New York City Police Department 


2. The Internal Revenue Service, at all times rele¬ 


vant herein, was an agency of the United States Treasury Depart¬ 
ment charged with assessing and collecting taxes due to the United 
States and Investigating violations of the tax laws of the United 


States. 


3. Regulations of the New York City Police Department 


required, at all times relevant herein, that seizures from defen¬ 


dants of currency exceeding One Thousand Dollars ($1,000.00) In 


connection with arrests be reported to the Internal Revenue Service 


£ 
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COUNT ONE 


1. Prom on or about April 30 , 1970 , up to and In¬ 
cluding the date of the fill, s of this Indictment, In the East¬ 
er:: District of New York and elsewhere, JOHN EGAN and PETER DALY, 
•he defendants, and Joseph Novoa, Gabriel Stefanla, Charles 
Worster and Carl Agullus, named herein as co-eonsplnators but not 
as defendants, wilfully, knowingly and unlawfully did combine, 
conspire, confederate and agree together and with each other 
to defraud the United States and Its departments and agencies 
in connection with the performance of their governmental func¬ 
tions, by obstructing and hindering the Internal Revenue Service 
in the ascertainment and collection of Information used In asses¬ 
sing and collecting taxes and Investigating violations of the tax 
laws of the United States. 

2 ‘ It was part of said conspiracy that the defendants 
and co-conspirators would arrest Luis Torres, Wladi mlr Bandera 
and others ana in connection with said arrest would seize and 
divide among themselves approximately Two Hundred and Thirty 
Thousand Dollars (?P30,000.00) In United States currency without 
reporting the true amount of said seizure to the New York City 
Police Department or the Internal Revenue Service, thereby ob¬ 
structing and hindering the Internal Revenue Service In the 
ascertainment and collection of Infection used In assessing 

and collecting taxes and In Investigating violations of the tax 
laws of the United States. 
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3- It was further a part of said conspiracy 

■ __J 


-'-''■•ojiix-acy tnat the 

' and co-consplrators would conceal the existence of 

e conspiracy and would take steps designed to prevent disclosure 
of their activities. 


OVERT ACTS 

in furtherance of, and to effect the objects of the 

said conspiracy, the defendants committed the following overt 

acts, among others. In the Eastern District of New fork and 
elsewhere: 


1. On or about Maw it 

y 11 » 1970 defendant DALY placed 
a telephone call from John » v * 

" F. Kennedy International Airport, 

•-■u!>;ens, ;lew York to the Hnun 

y " ° n West 57th "•» 

° r ab ° Ut Kay 11 ’ 1970 > defendants EGAN and 
- • -d co-conspirators Novoa, Stefanla, Worster and Agulius 






.Ti' 
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net at the Holiday Inn on West 57th Street, New York, New York 
(fitla 13, United States Code, Section 371.) 


A TRUE BILL. 


, ~c{ iJ J & -'J J J?~ 

.DWARETJcKN BOYD V-TTT- 

United States Attorney ~ 
Eastern District of New York 


/ f /FOREMAN. 


DATSb./ ^ ?,^-^. 


"3 

- \ 


LEWIS OEGi'.L 


'A*-. 


BX 




/ f ' 

• y o -* ~ c - - 

/ deputy •.: 
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JUDGMENT OF ACQUITTAL (74 CR. 312) 



FSHLy- 5 n 

ii c jyutM-s ofi-i'-c 

milTSD STATJS OIStaiCT IXUSt v ' CIC °'®“' 

for the MAY I r- 

aASTilid-J DISTRICT CD US ; YORK 7:Vt A.M..; 

p ' /1 - 

United States of America j 

“ vs “ } f WPILJJSD 

„ .. * No, 

JOHN EGAN ) 

) 74 CP. 312 

tttfi&nxxtam ---—- 

The indictment herein having regularly come on 

ior trial before the Honorable JACK B. TOISSTEI3 

United States District Judge ivi-t'Y.t' Ury ' 

verdict having been rendered finding the defendant 
JOHN EGAN 

not guilty, 

IT IS ADJUDGED that the defendant 


XX## 


xiiEc:7?xrnxtdon:, 
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is not guilty of the charge in said indictment. 



/ 


r 
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S-. _ _ nonfi^T FNTRTES (74 CR. 3 48, E. 

^ _ 'Vftufaj 

s.e .s.hi «■ 74lPl? OA 1 

Criminal docket • * 1\ Ji; ( 

D.N.Y. ) 

1 7*ICR179# 74CR180 

8 WEINSTEIN, J. 1 

TITLE OF CASE 

at tom.t »» 

THE UNITE',D STATES 

Fo i>. s.. Kaplan 

Wt 

f 

^ JOHN EOAN 



PITER DALY 




For De jrndani: RO A M-Victor Mer« 
Wit* 


** to ^deprive Individual of rl ght a und er 



AMTdACT or COSTS 

Fine, 

Clerk, _ 

Mur'I ' 

Attorney, 

Com mtsxunier't Court, 
WUnetsee, 


CASH RECEIVED ANO DISBURSED 


MWUMa 














FROCI r.UlNOS 


5-3-7'* 

-6-74 


n:7*< 


nefore DpCLI|W x j t -_indietment filed 

Be fo reJfKlMSTEIH J - case call ed - deft EGAN & counsel Victor 
Herwlt* p resen t - deft DALY reported a fugitive - deft EGAN 

arraigned a ndenters aplea of not guilty as to each indietmwit,- 

* * n< * 74 CR-348 - Both Indictments are ordered consoii- 

' .tcs for purposes of trial - Pr<TTr ial Conference held and “ 

luded - trial s et fo r May |Q,1974atll:00 am. 

vElt j.an!lN,J.- Case ca lled- Deft and coun se l Victor HenHtg presen 
3 motlor L j° auppreaa-hear lng ordered an begun40ovt and Deft rea+% - 

pnd 1 begun*" lon ^--- au PI>*'* 8 _® „ denied-Jurors se lected and •Wom-Trial. order® 
' Trim contd to 5-l3-7^_at 10;Q0 A.M.(BOAN) .. _ 

nstftn,,t.- Caie : railed -Deft and couaelJ praaPnt -trial resumed 


/ 
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DOCKET ENTRIES (74 CR. 348, E.D.N.Y.) 



PROCEEDING* 


-16-74 


5-l»-74[ 


WEINSTEIN J - case called - deft EGAN & counsel VlcLor 

—~- i-prwnt --trial refitimed .- trial.conjtd_to May 15. 1974 at 9-^S am. 

* 1&a -•»»-.. cm. calUd . l>,f t and -- ~.umed 

-O ovt a applic ation lo unseal I ndiotroent 74CR132 la trranted^fMs motion 

-to di®nlaa_the_Indictment la. dpnled^Coatt^hargej^jyr^-jy^_ r etAr« JLSL 

-j—^ gllberata- Pac t’s motion.for a mist rial denle d-TMai oontd to s-17-74 a 

_ lOlOO A.M. (SPAN) _ 

5 -^- 7 - ^ - Before WEINSTEIN J cumh cal led - deft EGAN & counsel V.Herwlta 

-Ercsent « Jurors resume deliberation at 10-0 0 am - Jury returns and 

- * er> ders a verdict o f not guilty hn to each of counts 1, 2 & 3 - Jury 

_ polled and discharged - d eft K(,AN .Uncharged & ball exonerated. 

5^17-.?_4 By WEINS TEIN J - Judgment o f Acquittal filed (EGAN) 

-5^17-7^-5st enographers trans cripts filed; 2 transcript dated May 10. 1974i 

_on e dated May 13, 1974; one date d May 14, 1974 and one dated May 15. 

_1974 (all placed In 74 CR 312) 4 - 1 - 

5-52-74 Stenographers transcript filed"datecTTlay 1 6, 1974~(Egart) placed in- 

74 CR-312 - 

74 —Before WEINSTEI N J - case called - deft DAL Y not present - Govts 
_request for Bench Warrant is granted - Warrant Ordered and Issued. 


5jl17-74 

idJ-74. 
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INDICTMENT (74 CR. 348). 


- DI£T, ' ICT COURT 
i .AST^nJ DIoTR j.CT OP NEW YORK 

UNITED STATES 0^ AFRICA 

-against- 

JOHN EGAN and 
PETER DALY, 

Defendants. 


■THE GRAND JURY CHARGES- *-'■%* v /; n 

*' TD-l. // >r 

( ,) 

INTRODUCTION 

„ J0 ‘ iN . EGAI1 and PETEK DALY ' the defendants, and Joseph Novoa, 

Melania, Charles Worster and Carl Aguiluz, named herein as 
co-conspirators but not as defends, at aU ti„ee relevant herein 
were policemen assi e ne d to the Bureau of Narcotics, Special Investi’a- 

t-.lCnS Unit O T *t}is Hcvi Yr^rlr pn Ti tj 

J t0llce Department, acting under color 
°" davj cf the State of New York. 

eL * Luis Torres, Wladimii'’ Bandera rnn m 

rsanoera, Lilliana Torres, Jorge 

Martinez Diaz, Guillermo Saavedra John n^o i , 

oaaveura, John Doe, also known as "Lito" and 

John Doe, also known as "kl Tio" at an 

, at all times relevant herein, were 

inhabitants of the state of New York. 

„ lf /' ThG Fifth ' lnd F ° UrtCCnth AmGndm ents to the Constitution of the 
United States of America at an •<- ■ 

' 011 ’• lmes relevan ‘ herein, provided that 

no person shall be deprived of l-ifo 

, liberty and property without due 

process of law. 




0. f ■ v 


3 m tr 


Tm AM 
PM.. 


INDICTMENT 


T. 18, U.S.C., §242, 
§2 and §371. 




j ■ 

C.7-.1. 


/ 
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INDICTMENT (74 CR. 348) 


4 * The Fourth Amendment to the Constitution of the United States 
cf America, at all times relevant herein, provided that the right of the 
people to be secure in their persons, houses, papers and effects against 
unreasonable searches and seizures shall not be violated. 


(JUUNT ONE 

On or about and between the 1st day of May 1970 and the 13 th day 
o: May 1970 , both dates being approximate and inclusive, within the 
Eastern District of New York and elsewhere, JOHN EGAN and PETER DALY, 
the defendants, together with Joseph Novoa, Gabriel Stefania, Charles 
Worster and Carl Aguiluz, named herein as.co-conspirators but not as 
detendants, wilfully, knowingly and unlawfully did combine, conspire, 
confederate and agree together and with each other to violate Lection 
2^2 of Title 18, United States Code. 

1 . ~t was part o. sard conspiracy that the defendants and co¬ 
conspirators wilfully, knowingly and unlawfully would use their 
authority as police officers to conduct electronic surveillance of 
Guillermo Saavedra at the New York Hilton Hotel in New York, New York, 
thereby depriving the aforesaid Guillermo Saavedra of a right secured 
and protected by the Fourth Amendment to the Constitution of the United 

States, namely, the right to be secure against unreasonable searches and 
seizures. 


2. It was further a part of said conspiracy that the defendants 
and co-conspirators wilfully, knowingly and unlawfully would use their 
authority as police officers to talu , extract and appropriate to them- 
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selvas approximately $230,000 from Lois Torres, VMadimir Bandera, Lillians 
Torres, Jorge Martinez Diaz, Guillermo Saavedra, John Doe, also known as 
"Lito" and John Doe, also known as "El Wo", thereby depriving the afore¬ 
said individuals of a right secured and protected by the Fifth and 
Fourteenth Amendments to the Constitution of the United States, namely, 
the right not to be deprived of property without due process of law. 

3. It was further a part of said conspiracy that the defendants 
and co-conspirators wilfully, knowingly and unlawfully would use their 
authority as police officers to arrest Wladimir Bandera, Lilliana Torres, 
John Doe, also known as "Lite' and John Doe, also known as "El T<o" and ’ 
hold the aforesaid individuals in custody at the Holiday Inn in Hew fork. 
Haw York, thereby depriving the aforesaid individuals of a right secured’ 
and protected by the Fifth and Fourteenth Amendments to the Constitution 

of the United states, namely, the right not to be deprived of liberty 
without due process of law. 

4. It was further a part of said conspiracy that the defendants 
and co-conspirators would conceal the existence of the conspiracy and 
would take steps designed to prevent the disclosure of their activities. 

in furtherance of the conspiracy and to effect the objects thereof, 

the following overt acts, among others, were committed in the Eastern 
District of New York and elsewhere: 


OVERT ACTS 

.1. on or about May 11, 1 970 the defendant DALY placed a 
telephone c-il trom John I. Kennedy International Airport, Queens, Hew 
York, to the Holiday Inn on West 57th Street, How York, Hew York. 
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bout -May 11, 1970 ueienclants EGAN and DALY and co¬ 
conspirators Novoa, Stefania, Worster and Aguiluz met at the Holiday 
Inn on West 57th Street, New York, New York. 

(Title 18, United States Code, §371) 

COUNT TWO 

On or about the 11th day of May 1970, within the Eastern District 
Of Hew York, JOB, EGAN and PETER DALY, the defendants, and Joseph Novoa 
Charles Worster, Gabriel stefania and Carl Aguilus, named herein as co¬ 
conspirators but not as defendants, wilfully, knowingly and unlawfully 
did take, extract and appropriate to themselves approximately $ 230,000 
from Luis Torres, Vladimir Bandera,,Lilliana Torres, Jorge Martinet Diat 
Guillermo Saavedra, John Dee, also known as "Lite" and John Doe, also 
known as "El Tie", thereby depriving the aforesaid individuals of a right 
secured and protected by the Fifth and Fourteenth Amendments to the 

constitution of the United States, namely, the right not to be deprived of 
property without due process of lav;. 

(Title 18, United States Code, §242 and §2) 


VWl'i’ED STATES ATTORNEY 


A THUS BILL 


FOkeman 


... A TRUE 0 

jLTr?;:,: 

dated / r > • 

LEW/3 0 • . 


"V v 
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RELEVANT PORTIONS OF TRIAL TRANSCRIPT IN THE TRIAL 
OF S 74 CR. 454 BEFORE JUDGE BRYAN (a) MOTION 
TO DISMISS AT CLOSE OF GOVT'S CASE. 1073 

unless the Court has questions of me. 

THE COURT: The renewed motion for severance is 

denied. 

MR. HERWITZ: Now, if your Honor please, with 
respect to Counts 2 and 3, I did include in my statement 
of argument my contention that by reason of the acquittal 
of Mr. Egan in the Brooklyn trial, as to which your Honor 
has been apprised, that there constitutes a collateral 
estoppel with respect to Counts 3 and 4, and a double 
jeopardy with respect to Counts 3 and 4. 

THE COURT: I think we have gone into this quite 
thoroughly, Mr. Herwitz, and there is no use repeating 
the arguments again. 

MR. HERWITZ: I am not going to repeat them, 
but I am making my motion again. 

THE COURT: You are making your motion again on 
those grounds, and that motion is denied. 

I will now retire for a few minutes and consider 
your motion directed at Count 2, and let you know, and, 
incidentally, since we are going ahead here, and the 
defendant intends, as I understand it, to put in a case, 
if there is a witness to be available to the defendant, 

I would like to have him here by the time I get back. 

(Recess.) 






1 


rgmch 
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(b) OFFER OF PROOF. 
.MR. GROSS: A persecution? ; 


1291 


. -MR* HERWITZ: We have here, and I want to bring 

itout, your Honor, without any prior notice they arrested 
him.,-There were two indictments in the Southern District, 
two-indictments in the Eastern District. They asked for, 
I. think,^40, 50 or-.100 ^thousand dollars bail. ^ ,i was 
there,. both •.in the-Southern and ia. the Eastern District. 
Vf? 4 cThen vthey-.ultimately withdrew these indictments • 

and-they .indict him a couple of more times in the Southern 
District and. .in the Eastern District. I thinkM am 
entitled,~ .unless you rule against me, your Honor — 

. THE.COURT: — I rule against you right now. 

You arenot-entitled to that. 

-r: HERWITZ: - Let me come back to this, if j 

may * •’ 1 -■» 5f.arn Di£ct; vO ♦ ... ,, . . . 

i ’ 

a'Xe are going,into this collateral estoppel 
business, and I would, like to raise it in a different 
context. ■ X agree that the decision in the Brooklyn case 
doesn’t preclude the prosecution here under the income 

tax because of the fact that venue was in issue, among 
other things. 

However, I submit that I should be permitted to 
Prove, as an established fact, that the crimes alleged 
against the defendant were not committed in the Eastern 








rgmch 
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(b) OFFER OF PROOF 

^ict and that that, at least, was what was decided 


1292 


by the determination in Brooklyn. The-theory is in this 

♦ • . • » 

case, your Honor, that money was seized at JFK Airport 

and that as a result of the seizure of that money at JFK 

' : \\ * - • ' . . - •• ' 

Airport H the-defendant participated in the proceeds of 




and it-is-aiso• the-theory of the prosecution in 
- ; .this case that after the distribution to Egan, Aguiluz 

•and-Daly-distributed part of that money in the Eastern 

;:JVV$3R;r.‘‘ ; !•' • 

. District-.: 

t-. -o - v ‘ t .» * z , 1 i- -* • 

f& ? r ■■ is true that the.de termination in the 

Eastern District did not decide the fact that Egan did 
not commit a crime — that crime in the Southern District, 
but, your Honor, it is certainly established as an 


incontrovertible fact that that crime was not committed 
in the Eastern District,, so that I wish to have the jury 
ultimately charged, and r want to prove, that that crime — 
that this is an established fact. 

After all, if they should find on the record 
here that if it wasn't committed in the Eastern District, 
it wasn't committed at all, that is relevant and 

satisfactory to me. Certainly on a collateral estoppel _ 

THE COURT: There is no use in your going further 
on that. I am going to rule against you on that. 

MR. HERWTTZ: Yes, sir. 






RELEVANT PORTIONS OF TRIAL TRANSCRIPT IN THE TRIAL 7Ub 
OF S 74 CR. 454 BEFORE JUDGE MITZNER (a) 

OFFER OF PROOF. 

the defendant's conviction before Judce Bry^n. The answer 
is no, you cannot. Sentence has not been imposed. There 
is no judgment of conviction. 

MR.HERWITZ: If your Honor please, I would like 
to urge upon you what can I succeed in urging upon Judge 

Bryan. Mr. Egan was tried in the Eastern District, as 

¥- 

I think you know, and he wai convicted on various charges 
flowing out of the so-called airport case which is Item 
No. 2 in this proceeding. In that case, the bank deposits 
of May 27th and May 29th were introduced in evidence and 
one of the counts in that indictment was the conspiracy 
to defraud the United States Government of taxes or failing 
to voucher money obtained. 

Now, in that case I argued to t.he jury and 
requested Judge Weinstein to charge on the question of 
venue, in other words, there was a question of whether 
if a crime was committed it was committed in the Eastern 
District or in the Southern District. Naturally, since 
you try one case at a time, I argued the venue question and 
at my request Judge Weinstein charged it. As a consequence, 
the determination by that jury as a technical matter doesn't 
reveal whether it was based on the venue question, which I 
appreciated, which is why I assume that T am foreclosed, 

and I think I was foreclosed by Judqe 'Bryan, from 

1 
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OF S 74 CR. 454 BEFORE JUDGE MITZNER (a) 

OFFER OF PROOF 

2 

claiming res adjudicata and collateral estoppel. 

3 

< 

However, I argued unsuccessfully to Judge Bryan, 

4 

and I would like to argue this to your Honor, that whereas 

5 ' 

the government may not be collaterally estopped in this 

6 

case from proving that particular item and it is not 

7 

double jeopardy technically as su6h, but I do say that the 

8 

determination that was made in the Eastern District 

9 

case determined something, your Honor. 

. 10 

THE COURT: Determined the defendant was not 

11 

guilty. 

12 

MR. HERWITZ: Well, it determined some fact. 

13 

It at least determined the fact that the defendant had not 

14 

committed that crime in the Eastern District. 

15 

THE COURT: Maybe. 

i6 

* MR* HERWITZ: Sorry, your Honor. 

17 


18 


19 


20 


21 


22 


23 


24 


25 

( 

i 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


RELEVANl 1 p OR TI °N s OF TRIAL TRANSCRIPT IN THE TRIAL 

°L, S 74 CR ‘ 454 BEFORE JUDGE MITZNER (a) 7 a 0 

OFFER OF PROOF 11 7 * u 

THU court. He coa 10 have been acouittod on 
some other theory. The- could determine tha' .he crime 

was committed in the Eastern District but he was not guilty 
of the crime. 

MR. HERWITZ: That's right. At least some¬ 

thing was determined, some fact was determined by that 
Court's decision, which is respectfully binding on the 
government. I believe that the facts that were determined 
in that case, since it direct.lv involves a particular 
item in this case, it should be admissible as evidence 
as proof of what was determined in that case. 

THE COURT: He can't come to that. 

MR. HERWITZ: Something was determined. It 

was determined that the defendant was not guilty as 
charged. Among the charges was that 5 had committed 
certain crimes in the Eastern District o* New York. At 
least that was determined, vour Honor. 

THE COURT: I don't see it. 

MR. HERWITZ: I can't make anv more progress 
with you than I did with Judge iuv,,,,. 

THE COURT: No. 

MR. HERWITZ: I except. 

I assume that the Court will, take -judicial 
notice of those indictments and what the determination 
was. I can make a record on that if vou wish. 
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(b) MOTION TO DISMISS AT CLOSE OF GOVERNMENT'S 798 

CASE. 

MR. HERWITZ: If your Honor please, I move 

at the close of the government's case for an order of 
acquittal on the ground, among others, that the govern¬ 
ment's case as to each item of the four items that are 
nere involved is more than incredible and it is virtually 
inconceivable that any of those charges are supported oy 
the evidence to tne extent that it should go to a jury, 
that it is a jury question. 

Before I go into my reasons for that statement, 

I would like to go back, if I may, to what we were dis¬ 
cussing last night before we adjourned, and that is the 
so-called airport item of 1970 which was the subject of 
the trial mentioned in Brooklyn. 

As I said yesterday, it may be that for very 
technical reasons there is not an orthodox case of double 
jeopardy or even collateral estoppel. 

I want to move to dismiss that particular item 
on the furtaer ground, your Honor, I respectfully submit, 
wholly aside from the technicalities, it ahs been an unfair 
action by tne United States government to first nut Mr. 

•jgan on trial in the Eastern District of New York -- 

THE COURT: May 1 say some tiling? These argu¬ 

ments nave been made many, many times before the unfairness 
of the government starting a case at one nluce and institutin 







(b) MOTION TO DISMISS AT CLOSE OF GOVERNMENT'S 

CASE 

I ■> case in another one. The courts tteve constantly sard tint -1 
! 311 riqnt - it ™ay sound unfair out it's all riont. 

MR. HERWITZ: As your Honor well knows, some¬ 
times arguments nave oeen rejectee time _ 

THE COURT: The 17tn Floor if tnere happens to 

be a conviction. 

MR. HLRWITZ: I understand. I arn making my 
record in tnat regard, your Honor. 

As your Honor knows, the most famous case, wnere 
arguments have ueen rejected hundreds of times, and tnen 
tne Supreme Court came down witn a new ruling. There are 
many anecdotes aoout that. 

iHL COURT: Wolf against Colorado. 

/take tne record. 

What hanpenea in the old searcn and seizure case, 
a good lawyer saiu "It's no good and I can't maxs tne 
record," and the stupid lawyer who wanted to tnrow every¬ 
thing in, ne turned out to ue right. ^uckily tne Court 

of Appeals of tne State of Wew York recognized tne distinctioi. 

Make your record. 

MR. HERWITZ: Yes, your Honor. 

In tie Eastern District Mr. Egan was =..araed 
witn conspiracy to, anona otaer tilings, violating tne income 
tax laws of the United States ny obtaining mone- and failing 
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(b) MOTION TO DISMISS AT CLOSE OF GOVERNMENT'S 

CASE 

to voucher it. he was charged with civil rights violations 
in that he seized money from persons, or conspired to 
seize money from persons, who were arrested in violation 
of their civil rights. It was the aireort case whica is 
tiie second item before your Honor. 

In the case in Brooklyn, the government called 
not only Aguiluz, it called the alleged victims, tne oersons 
from whom allegedly the money had been stolen. It intro¬ 
duced evidence in Brooklyn tne uank deposits that were made 
by Egan two weeks after that occurred. He deposited, I 
think, $5,000 or $5500, and $5,000 within a period of two 
weeks thereafter. 

±he jury acquitted Mr. Egan on tnat cnarge. 

At the very same time when that case was going 
on this indictment was pending here. It's one government 
and it's one Department of Justice. 

I respectfully suoniit that it was unfair to 
tdie extent of being a violation of due process of law for 
tne government to do tnat as it nas done. The result uas 
oeen Mr. Egan has not only been tried on the airport case 
once, ne has been tried on the airport case again uefore 
Judge Bryan, which was other than a disagreement and coulu 
very well oe, if he were convicted here, it might he on 
tne uasis of the airport case, and I respectfully submit 







OTION : , JI- -IISS AT CLOSE OF GOVERNMENT'S 801 

v AS E 

| f ° r 311 ° £ reaM " S ’ ««• is a violation of uue 

j! PrOC *“ **“’ a " d «“• “*«•«« t° taat soecific itMI 
j ifc Suould iie dismissed. 

!l 

lLL C0UR * ; Tlie motion regarding that specific 
item is denied. 

• ILIWm*.. Wow, if your !Ionor olease> x ,. novy 

naid close attention to the testimony of 

tne witnesses and I need 

neeu not review i^ T i. 

- 1C: * I m gomo to 

acquit, and won take up tne timeof th. Court ay go i„ g 
over ail of tne facts of the case to snoport my contention 
ti-at the evidence is so incrediule that as a matter of law 
there should be an acquittal. 

IflE COURT: Motion denied. 

‘IK. HERWITZ: If „nnv 

If your Honor please, uefcre we 

h=t started, may I request - I'm qoinq to call Mr. Mqan. 

r. Cross tnat I would like most of tile qovern- 

ment witnesses r»cal Ur ,, - • . , 

r-callec ana ne told me to take it uo with 

your Honor and to qrat-c 

to state tne reasons why I wanted „em 

recalled. 


LtlU COURT: Recalled? 


hn. ui:r ;it2; yrs 


r /our Honor, 


recalled for 


1 '"' nC “»™. sottile nnu hooliu, 

,r ,M * '°“ r " >r,or: ilr. J..r, testified 
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(c) MOTION TO STRIKE TESTIMONY IN "AIRPORT CASE" ^67 


(. •/ 

AND OFFER OF PROOF. 



law because the people have failed as a matter of law to 


3 

establish the defendant's guilt beyond a reasonable doubt 


4 

and that no jury question is presented on either of the 

i 

5 

counts *'n the indictment, your Honor. 


6 

THE COURT: Your motion is denied, Mr. Herwitz. 


7 

MR.HERWITZ: Off the record. 


8 

(Discussion off the record.) 


9 

TIIE COURT: On the record. 


10 

I assume that Mr. Herwitz has made all the 


11 

motions necessary to be made at the end of the entire case 


12 

and they are denied. 


13 

MR. HERWITZ: I again renew that motion to 


14 

strike out all the testimony vith respect to the airport 


15 

case. if i wasn't cleared, I want to offer in evidence 


16 

to this jury the judgment of acquittal in the Eastern Distric 

• 

17 

on the airport case. 


18 

THE COURT: I have ruled on that and denied that 


19 

application before. I deny it again. 


20 

Bring in the jury. 


21 

MR. HERWITZ: So the jury doesn't get any 


22 

confusion, that woman in the courtroom is iny secretary. 


23 

not Mrs.Egan. 


24 

THE COURT: There will be other people walking in 


25 

that you don’t know at all. 








54a 


, P'gbr 


(d) CHARGE TO THE JURY. 
CHARGE OF THE COURT 


1041 


. (Metzner, J.) < 

THE COURT: Mr. Henderson, ladies and gentlemen 

■ ' i j 

of the jtiry: we have now reached the point in this trial 


* » 

where you are about to enter upon your final function 

i * 


as, jurors, which is, of course, one of the most sacred 

■ • 1 

duties of citizenship. •• r 

You have given careful attention to the evidence *' 
during the course of the trial and 1 am certain that you will 

4." j 

your deliberations in the same fine spirit that you 
• have so far and with impartiality and fairness 




reach a just verdict in this case. 


In our court system the functions of the Judge 


v ‘ . 
i v ■ > * , 

and the functions of the j ary < sure clearly defined. 


•V * , i 

V. *. Ifc iB m Y duty to instruct you as to what the law 

is. it is your duty to accept the law as I state it to you. 

„ r ; « + p 

Just as I am the exclusive judge of the law so 
you are the exclusive judges of the facts. You alone 

• y / . i . 

determine the credibility of the witnesses and the weight, 

* • : l 

effect, and value that should be given to their testimony, 

t <* • ' f V ! * " ^ 

it is tip tojou to determine from the evidence which you have 
Krard what, the facts are in this case and from those facts 
1 ^ wuetdier the defendant hne violated the law. , . 

lo a crintiHhl prosecution in which the 
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government is one party and the defendant is the other. 

Thfe fact that the government is a party entitles it to no 
greater and to no lesser consideration than any other party. 

Tt is entitled to the same consideration as given to the 
defendant, no more and no less. 

, The indictment here contains counts or 

charges and names John Egan as the defendant. 

• The first count is, in substance, that John 
Egan wilfully attempted to evade federal income taxes for the 
kY failing to include in his tax return a sub¬ 
stantial amount of income received in that year. 

The second coun t charges Egan with having 
ttavdUed in interstate commerce for the purpose of committing 
an unlawful activity, namely receiving a bribe. \ 

. -.-.fi * This case must be decided within the scope of 

* tf * * 1* . • i ^ 

• •• k 

the charges against the defendant as contained in the 
indictment, but before discussing the law applicable to 
.the-Charges of the indictment let us consider some general 
P^Vl^^P 1 ® 9 which apply in every criminal case. 

. . » 

« • ^ ‘ 

An indictment itself is n>t evidence. it merely 
describes the charges made against a defendant and may 
not be considered by you as evidence of the guilt ol «* 
defendant. Nor can the fact that a grand jury has found 
this indictment in any way detract from the presumption 


7 


turn 
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of innocence with which the law surrounds a defendant 
unless and until his guift is proved beyond a reasonable 
doubt. 


Each of the two counts which you will consider 
alleges the commission of a separate and distinct offense. 
It will be necessary for you to reach a verdict of guilty 
or not guilty as to each count of the indictment. You 

must consider and weigh the evidence separately as to each 
count. 

The fact that you may find the defendant guilty 
or not guilty of one of the offenses charged should not 
control or influence your verdict with respect to any other 
offense of which the defendant is charged. 

The defendant has denied the charges in the 
indictment. By his plea of not guilty he has put into 

issue every material fact a leged in the accusation brought 
against him. 

Accordingly, the government having made the 
charge has the burden of proving beyond a reasonable doubt 
each material element of each count of the indictment. 

This burden of proof never shifts. it remains with the 
government throughout the entire trial and during your 
deliberations as jurors. 


25 


A defendant does not have to 


prove his innocence 
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He is presumed to be innocent and this presumption is 

i 

overcome only when you reach a conclusion from the evidence 
that hi9 guilt has been established beyond a reasonable 
doubt. 

What is meant by a reasonable doubt? There 
is nothing mysterious about the term. It means, as the 
words themselves indicate, a doubt based upon reason and common 
sense which arises after consideration of all the evidence. 
Reasonable doubt is a doubt which would cause reasonable 
persons to hesitate to act in matters of importance to 
themselves. It is not a vague, speculative, imaginary 
something and a person may not be convicted on mere suspicion 
or conjecture. 

On the other hand, a reasonable doubt does not 
exist: merely because a juror does not wish to perform an 
unpleasant duty. 

A reasonable doubt may arise not only from the 
evidence produced but also from the lack of evidence. A 
defendant may also rely upon evidence brought out on cross 
examination of any of the witnesses who have testifj. I < n 
behalf of the government. 

Now it is not necessary for the government to 
prove the guilt of a defendant beyond any possible doubt. 

Proof is usually not a matter of mathematical or absolute 


25 
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In the nature of things it cannot be. But .to 

Sustain a conviction there must be such proof as satisfies 

■*'* ' J 

your reason as intelligent people beyond any reasonable 

• 

doubt that the defendant is guilty as charged. 

‘'V t It you do not have a reasonable doubt of the 

defendant's guilt as to the material elements of the charge/ 

.*-‘V.. . • * 

then you should return a verdict of guilty on that count.' 

• i ’ ' 

t ; 1 ' i ' .! 

, ' ( - )n the other hand, if you do have a reasonable! 

doubt as to the defendant's guilt as to any of the material ■ 
elements of the crime charged, then you must return a verdict- 


v hot guilty as to that count. 

* ‘V V- - . ;; : 

Now let us turn 1 

^ 1 | V * * 

1 . Count 1 charges 

r ' 

- • .4 1 1 i « . 


Now let us turn to Count 1. 

Count 1 charges that John Egan unlawfully. 


'jwilfuny dnd kndwingly attempted to evade a large part of 
* ' ^®- ^ ncon * e ta)< ^ QQ a °d owing by him and his wife for the year 

s, ’ ’. 

^10 by. filing a false and fraudulent income tax return 

\ *«-' i * * 

*.«•’**••• • * 

stating .that their taxable income was some $15,200 and the 

- V r 4 % 

A # * 

yimounh. of tax due was some $3,000 whereas Egan well kn «w - 

• t V 

that their taxable income for 1970 was approximately 
$80,000 and the income tax due was approximately $22,000. 

The defendant's wife is mentioned simply because 
a joint income tax return was filed. There is no charge 
^ ..against Mrs. Egan that she had any knowledge of any of the 


|»J. 
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matters testified to by the government's witnesses. 

This count relates to the crime of income 
tax evasion. In order to establish the crime of income 
tax evasion the government must establish beyond a reason- 
able doubt each of the following thee elements: 

First, that a substantial amount of federal 
income tax was due and owing by the defendant and his 
wife for 1970; in other words, an amount of federal income 
tax is due and owing over and above the amount shown on the 
income tax return for that year which was filed by the 
defendant. 


Second, that the defendant did an affirmative 
act of wrongdoing which constituted an attempt to evade or 
defeat the tax. 


Third, that the defendant wilfully attempted 
to evade and defeat the tax. 

Now, with respect to the first element of thi 
count, the government must prove that the defenda nt had 
taxable income which the defendant failed to report on the 
joint income tax return, and that had hr iled Ti-'h 
income there would have been a sur '.Lar.t i.il tax due im.I ./i..g 
to the United States above the Lux t.iJeulatcd on the rotutn. 

Income, even iE it is received from an illegal 


s 
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activity, is required to he reported as income under • j 

t 

the law and is considered as income, just like any 

• i 

• other income received. Neither the exact amount of the 
unreported income nor the exact amount of the tax allegedly 
due thereon may be proved by the government to a mathematical] 

: certainty. 

Hor is it necessary that the government prove 

v 

all figures precisely as they are charged in the indict- ' 
ment. 

* » * 

The government must demonstrate beyond a 

•r * 

reasonable doubt only the attempted evasion of a substantial 

'* % * \ 

portion of Egan's tax liability. 

If you should find the government has failed>• , 

. ' ->M 

« r # f 

to establish beyond a reasonable doubt that there was a '>./;• ,| 

. '* 

eubetahtial understatement of the total income or 

i 

'tax due in the return, then it has failed to establish ‘ , 

’ ’ * 

• an essential element of the crime with respect to Count 1 ■ 

' . ' v I 

and yob are required to return a verdict of acquittal 

‘ oa that count. 


, 


21 

22 

23 

24 


Whnt do I mean by "substantia 1 "7 There is no 
absolute amount or particular porrontage i can give you 

as a criteria, > 

If you find thero iu an understatement you 
should measure the sice of that understatement as against 
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the size of the money involved in the returns of the 
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Egans. In other words, you may compare the amount of income 
reported by the Egans with the amount that you find by the 
evidence was not reported. This unreported amount is the „■ ; 
understatement. The amount of the understatement can only ' 
be'Substantial if it is substantial in relation to the other 

figures involved, and you should consider in this connection 

*• *- • 

all the attendant “facts and circumstances in thin case, 
y," . If you conclude that there was due and owing 

t w l 

• * 

a substantial amount of tax over and above the amount reported 
bn the tax return for 1970, then you have to go on and con¬ 
sider whether for 1970 the defendant wilfully acted to evade 

r 

the tax.* thatis, he wilfully filed a false and fraudulent in- 

•1 •* > *‘ - 

come' tax return in an attempt to avoid his tax liability. 

» , . 

. "• * The affirmative act of wrongdoing to evade 

~ * /* *-• ^ .* V • » >y i| , 

the tax due would be the filing of a false return by failing i 

, • * V / 

to report a substantial portion of the income which he knew 
he and his wife had and which he knew it was hid duty to state - 


,ah3u report i 


Wilfulness on the part of the defendant -- and 


this act of his must have been wilful — is an essential element 


of the crime charged in Count 1. 
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You may find that the defendant acted knowing! 

i and wilfully if he acted voluntarily and purposely and with 

specific intent to do something which the law forbids. That 
* •* . 

is to say, he must have acted with evil motive or bad purpos 

to disobey or disregard the law and not because of negligent 

' • mistake, inadvertence or other innocent reason. « 

'. *• »v. V 

' i i 

• It is obviously impossible to ascertain or 

prove directly what a person knew or intended. You cannot 

look into a person's mind and see what his intentions were 

or what he knew. But a careful and intelligent considers*-’ 

tion of the facts and circumstances shown by the evidence .in 

- any given case as to a person's actions and statements enabl 

i®® infer with a reasonable degree of certainty and 

-accuracy what nis intentions were in doing or not doing 
•* » C ’ * 

V»certain things and the state of his knowledge. 

* i . y° u find that the government has failed y 

to convince you beyond a reasonable doubt that the defendant 

understated his income and the amount of tax due 

' • ■ i *• 

with the purpose of defrauding the government, you must 
return a verdict of acquittal. 

If, however, you find the government has establi 
those facts beyond a reasonable doubt, you may find the 
defendant guilty on the tax evasion count. 

Now, with respect to Egan's 1970 income tax 
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return the government contends that during the year 1970 
Egan received up to $55,*00 from various officers in 
the Special Investigating Unit which he commanded, which 


was a part or share of the money taken as bribes or stolen 
from suspected or accused narcotics dealers. 

The return filed by Egan for the calendar year 
1970 stated his taxable income as $15,200. The govern¬ 
ment contends his taxable income for that year due to 
the illegal payments which it claims he received was 
at least some $55,000 higher than the figure stated in 
the return, and that therefore the return which he 
executed and filed was false and fraudulent and that he 
knew it was false and fraudulent in that respect. 

The government relies as to this count on 
the testimony of former members of the Special Investiga¬ 
ting Unit who took the stand, Aguiluz, Sottile, Rivera, 
^ ar ^ noz an< * Stefania, all of whom admitted participation 
in the illegal shakedowns, bribes, and other illegal 
payments from people involved in the narcotics trade, 
and they testified with respect to various incidents of 
the payments of money to Egan. 

The government also relies on the testimony 
of Jara and Valverde who are confessed narcotics dealers 
as to these payments. 
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There was testimony given as to four instances 
In which the government claimed that Egan received a 
total of some $55,000. 


The £lrat o£ these allegedly took place in 
, : th« Taft Hotel on March 31, 1970. This related to the 
so-called leguizamon case In which 540,000 was allegedly' 
taken from Leguizamon at the Taft Hotel and divided 
««ong Stefania, Novoa, Daly, Egan and Aguiluz. And it is 

contended that Egan received 58,000 as his share of 
this money. 


The second alleged incident occurred on May 
■11. 1970. It is claimed here that out of some 556,000 
taken fro* persons arrested at Kennedy Airport and 520,000 
in cash taken from a accused named Banderas and others, 
received some $15,000. 


The next incident Ja alleged to have occurred 
on September 22»d and 23rd, 1970 and Egan is alleged to 
have received 515.000 as his split of monies taken by 
Special Investigating Unit detectives from several 
Chileans suspected of drug involvement at 93rd street 
and Second Avenue, Manhattan. 


The last of these four incidents concerns 
®oney allegedly to have been received from Valverde, 
«n admitted drug dealer, after it was claimed he was 
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Arrested on 14th Street. 


^ < This incident relates to the trip that was 

''taken by car to New Jersey with Mr. Egan and Aguiluz in 

' * *' ' 

the^front seat and Valverde and Jara in the back seat, 
^her^was testimony that Valverde on that Hoboken expedition 
obtained $ 38 ,u°0 from someone in Hoboken which was brought 

back to the car by Jara, and that in return for this money 

; ;*> ; 

j charges against Valverde were to be dropped and Egan 


kreceived SI7,000 as his share. 

v'*v: . . ■ ... 

' There was also evidence that during 19/0 Egan 

aafl^'some forty-four cash deposits in 3 even different savings 
atccrbuntsr in banxs in New York City, Yonkers and Spring Valley 

an4 . l dne checking account. 

• 

vT--'*’. Many of the deposits were made shortly after 


• V * 

occurrence bf the incidents aout which you heard testimony * 

The government contends that these deposits were made with 

\ * 

ia ^ ,ne F^ received by Egan as bribes or other payments illegal 1 
bbfcaihed or given to him. 

Tou will recall there was some evidence introduced £m 
to the effect that John Egan failed to report interest 
income received on is savings bank deposits on his 1970, 

19/1 and 1972 tax returns. The failure to report 

this interest income is not part of the charge on 


I 
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which Egan is being tried. The evidence on that subject * 
may be considered by you for only a limited purpose. 

You ma V consider that evidence solely on the 
' ? Ue8tion of whether Egan intended to evade taxes in 1970. 

Now ' Egan flatly denies that he received any./ 

,, ®® nies frora an y the four incidents involving suspected 

arrested narcotics dealers which occurred in 1970, as 

r • .***■) 1 

-testified to by the former members of his unit. 

\ ' r MR * Egan sa ys that the substantial deposits of 

^Cash which were made in is various savings accounts in 1970 
. came from his accumulated cash savings over a long period of 
years which he had kept in his house and the savings of his ■ 
•‘daughter and son-in-law since 1965. His daughter and so-in- 
law and their four children live with him in Monsey, New York. 

t ; . He sa y* the reason why he kept this large 

amount of cash representing his accumulated savings in nis , 
house was because his wife had been repeatedly hospitalized 
tor mental illness and he didn't want these sums to be a 

1 f • 

matter grf recood since this might enable the hospitals in 

which she was confined to collect monies for hospital expenses. 
With respect to his failure to include in 

his return hi9 interest 


on his savings bank deposits, 
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this, he says, v/as merely an oversight on his part and 
was not done with any intent to defraud the government 
out of taxes. 


Turning now to the second count of the indict¬ 
ment, rit charges that John Egan traveled between New 
York and New Jersey to carry out the unlawful purpose of 
receiving a bribe as a police officer. The federal law 
which forbids traveling in interstate commerce, or makes 
it a crime to travel in interestate commerce, for the 
purpose of carrying on an unlawful activity is rather 
complicated. 


There are a number of elements the government 
must establish beyond a reasonable doubt in order to 
prove the second count of the indictment. 

First of all, there must be travel in inter¬ 
state commerce by the person charged. Egan admits that 
he traveled betweenNew York and Hoboken, New Jersey. 

In the second place, such travel must be 

v 

I 

with the intent to promote or carry : , on or facilitate 
an unlawful activity in violation of the laws oi the 
state. The government claims that the unlawful activity 
which Egan intended to carry out was bribery in violation 
of the New York Penal Law. 

Let's understand what the law means by the term 
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"bribery." 

Bribery is the‘payment of money to a public 
official, in this case a police officer upon the under¬ 
standing that he will take or refrain from taking some 
official action. 

In this case the charge is, to the .proposed 
illegal activity is, to obtain money from Valverde as 
a bribe in return for not bringing or pressing criminal 
charges against him. 

In order to violate this section of the 
law, the travel in interstate commerce must be with the 
intent of furthering the obtaining of a bribe. 

I have talked to you about intent and wilfulness 
in connection with the charge of income tax evasion. 

What I said there applies equally well to this second 
count of the indictment. 

Finally, with respect to the second count, there 
is an additional element. In order to constitute the 
crime under this section, after a person has traveled 
in interstate commerce to promote and carry on i,:s un¬ 
lawful scheme or plan, he must perform, or attempt to 
perform, a further act to promote, facilitate, and' carry 
out that scheme. 

I*"* other words, first one has to travel to 
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** 


promote the scheme, and then one has to do some further 


‘ Act to promote the scheme* under the statute. 

%ii '■ - • 

V * < 




'•j. :■ 


In this case the government contends that the. 


v.^Jftirther act which Egan committed after he once traveled 


i 


interstate commerce to New Jersey to promote this 


activity was to share the proceeds of the 

\A(v." •; •/ ; 

‘bribe which allegedly was obtained. 


t'X i 


*» 

• N • • 


If you find that the evidence before you 
establishes each essential element of Count 2 beyond a 


Unreasonable doubt, you may find the defendant guilty; and 

■ K 

•r. ; th* evidence fails to establish each essential element 


v ;b£ Count 2, then you must acquit the defendant. 

''.it 


' • r, 


v \ * 


y. • 


Now, to support the charge against Mr. Egan 


on this, count, the government contends that the defendant 




y -agreed , with Aguiluz to drive to Hobokeh, New Jersey on 

• '• \ \ '• ' ' ’ ' * * 

^the‘ni^t of November 25th with Valverde and Jara in 

. >„*» . V v . ' ' * ~ • 


' • *_<•_ W*' 


r to obtain a bribe from Valverde. The bribe payment 


r, Allegedly to be made upon the understanding that the 

> . : • ♦' s ’* • 

^1164-officers would not press charges of narcotics 

• t ' • * 

0 , I 

peddling against Valverde. 


You will remember the government relies on the 
testimony by Aguiluz and Jara and Valverde to the'effect 
that Egan and Aguiluz drove to Hoboken where Jara left the c 
and went ‘out uanfis got eortfo $38>t)oO. which was Eventually split 
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between the oftiers with Egan, according to Aguiiuz, 

* / 

3 receiving some $17,000. 




On this count Mr. Egan readily admits that he ■' *■* 

0 ,| drove to Hoboken in a car with these three persons on .’A 

ll V * r *' • ‘ ' r 


*’ ; verting. However, he states that the purpose of thev 


. <* • • 


was not to obtain a bribe, that he never eceived the S- 


any sum as a bribe on that or any other occadioh.'. , 

9 y; • . .. 

> . v H©'testified that Aguiiuz urged him to aid iri,>\VS ' 

with a big narcotics dealer known to Valverd*^ 
**£;•**»*wh®n he got into the car in Manhattan on that * 

,A‘ 'fit* j *• ’ ' 

•** :il 'ilVlilrtnn Ha t__1__ . K " * 


he didn't know he was going to New Jersey and wa*./ ' ' 

V . Jbtifrpri3*d to. find himself in Hoboken. ■'. / 

•; *i ' r v-‘* '*> . • ' ■ ' i. ■ 

Th«r» are, generally speaking, two types of ■' 

l - evideno « *ronj which a jury may properly find the truth of 
16- . a case 

.. lr%' 

17 " •• ‘ • *.• 

■ .. i ■ •"«*1 ' ‘ Ono is direct evidence, such as the testimony 

C'} < O'.*. 

^ ©yexfitne9s, and the dxher is indirect or circumstantial/ 

v. *• s J .. 1 

• evidence which is the proof of a chain of circumstances 

' -2 - , ' v, * 

1' • * i 

’ '* k. ¥ ' ‘* • 

• ... *»■ tBa existence or non-existence of certain factB, 

21 i ~ * 

Circumstantial evidence is the proof of facts 
from which you may reasonably infer a material element of 


2a 
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& crime. 

Let s take a simple example to illustrate what 

[i . 

i is meant by circumstantial evidence. 

r » 

We’ll assume that when you entered the court¬ 
house this morning the sun was shining brightly outside. 

It was a clear day. There was no rain. Now assume 
that in this courtroom the blinds are drawn and the 
drapes are drawn so that you cannot look outside. Assume 

t % 

.A# you are sitting in this jury box despite the fact it 
[.>"** when you entered the building someone walks in 

Vith an umbrella dripping water followed in a short time . 
by a fellow wearing a raincoat which is wet. if you 

VAC* eaXttd whether it is raining out you cannot say that 

' / 

, you know it directly of your own observation, but certairily 
^ upon the combination of facts which I have stated to you, 
even though when you entered the building it was not 
‘ reining outside, it would be reasonable and logical for 
•,you to conclude that it is raining now. That’s about 
is to circumstantial evidence. 

* ’ • t * , 

• r 

You may draw such inferences as reason 
and common sense leads you to draw from facts which 
you find to have been proven. i 

Great care must be exercised Wheii-drawing 
inferences from circumstances proved in criminal cases 


- 
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and mere suspicions will not warrant a conviction. 

However, no greater degree of certainty is 
required of circumstantial evidence than is required 
of direct evidence. It is not on any different or lower 
plane than direct evidence. 

The law simply requires that in either case 
you must be convinced beyond a reasonable doubt of the 
guilt of the defendant. 

In determining the guilt or innocence of a 
defendant you must decide that question solely from the 
evidence you heard from the witness stand and the exhibits 
that have been placed before you. 

The summations of counsel which you have heard 
are not to be considered as evidence but only as arguments 
to you as to what counsel feel you should find from the 
evidence. Statements made by counsel in arguing the 
admissibility of proposed evidence, and colloquies between 
the Court and counsel with respect to the admission or 
rejection of such evidence, are not evidence and are not 
to be considered by you in your deliberations. 

In determining the issue:; in this case it is 
your recollection of the testimony that is to control 
and not that of counsel or of the Court. 

If during the course of the trial the Court 
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sustained an objection by one counsel to a question asked 

by the examining counsel; you are to disregard the question 
*• ® nd an * alleged facts contained in the question, and you may 

not speculate as to what the answer would have been. 

« . 

. * 1^ a question was asked and an answer given 

•>* /w ’ ~ j 

*, the witness and I have then stricken the answer from 

tbfi record, you are to disregard both be question and 
; £ne, answer in your deliberations. * i 


'■ j- ft ' 

U- ' i 


In your search for the truth you must use 


everyday common sense. You must not be governed • 

n * . * V 

by sympathy, bias or prejudice. You have seen the witnesses 

' k ; 

.. i 

on tha stand and observed their manner of giving testimony. 

■ y ■ i 

wh en I refer to witnesses, I of course include 

. r /V.* . . 

*:■ defendant who has testified here. 

v v • 

' *■' *• jt How did the witnesses impress you? Did they 

• ' 1 

•. appear to be. testifying fairly, frankly and candidly? In .. 
determining what degree of credibility you should give to 1 

. : >r 

< a witness 1 testimony you may consider his conduct, his 
”' 'manner pf testifying, and his interest in the outcome of 
the trial. You should also consider his relationship to 
the government or the defendant, his bias or impartiality, 
and any motive he may have to testify falsely. 


It does not necessarily follow, of course. 
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that because a person is interested in the result he 

is incapable of telling a truthful version of an occurrence, 
The defendant John Egan has testified in this case. A 
defendant who wishes to testify is a competent witness 
and his testimony is to be judged in the same way as that 
of any other witness. 


Inconsistencies or discrepancies in the 
testimony of a witness, or between the testimony of 
different witnesses, may or may not cause you to discredit 
the testimony. Two or more persons witnessing an incident 
transaction may see or hear it differently. Innocent 
misrecollection, like failure of recollection, is not an 
unusual experience. 

• # 

In weighing the effect of a discrepancy con¬ 
sider whether it pertains to a matter of importance or 
to an unimportant detail, and whether the discrepancy 
results from innocent error or wilful falsehood. 

You will recall that certain witnesses were 
as ted about statements which they made under oath prior 
to this trial, which were claimed to be inconsistent 
with their testimony at this trial. If a witness on trial 
affirms under oath the truth of such prior statement the 
earlier statement may be considered by you both as affirmati 
of proof of the facts contained therein and as bearing 
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t- 

r 


on the credibility of witness. 




If the prior inconsistent statement was no€ 


/ > i ; 


'affirmed at the trial it may be considered by you solely 

■ . ;i 

■oa the question of the witness' credibility and not as 

>' • / ' • • • 

affirmative proof of the facts contained in it. 

» ' s , 

V « . • « 

• * 

w . In the light of the importance of the quesbioi 

■.*' \‘<* 
of credibility here I want to discuss with you briefly some 

r ■* * v 

of the elements you should take into account in determining 
the credibility to be given to the various government 

witnesses. : 

a 

■ You will recall that five former members of 

, % 

the Special Investigating Unit of the New York City Police * 

t ' < 

• I * • 

Department testified for the government. They were 

. * * V / 

.‘AguiluZ, Sottile, Martinez, Rivera, and Stefania. 

Martinez, Rivera, Sottile and Stefania have- ■ 

> 

all'pleaded guilty to income tax evasion. They are awaiting 

sentence. Aguiluz is under indictment and intends to plead 

% V:. /v ! * # ; 

guilty likewise. 

' '<* Itt assessing the credibility of these witnesses*/ 

you may take into account any hopes they may have that 
because of their cooperation with the government they 
might receive lenient treatment for crimes to which they 
have pleaded or will plead guilty. 

I may say that cooperation with the government 


A 

' J 


• h; 


4 

ev'a 
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• 1S * factor which may be taken into account when it come* 
to a question of sentencing a person for a crime. 

In addition, all these witnesses committed 
l ' :ices in the course of their occupation as police 
officers. Aguiluz admitted he dealt in narcotics, had 
taken bribes, seized money illegally, and engaged in 
other illegal activities. 


JKTuilua, Sottile and Martinez, and Rivera all admitted 


they perjured themselves on previous occasions. 

Of course, the fact that a witness has previously 
lied under oath can also be taken into account in deter 
mining his credibility. All five of them admitted having , 


;•/participated in taking bribes or illegal payments in 

*- j 

•, r being a police officer. You should take all these 

i ' '• • 

. things into account in evaluating the credibility to be 
: jjiven to the testimony of the former members of the SIU. 


* Jara and valverde also testified, you will 

V’ 1 . * 

remember, and both admitted they had previously dealt 
, ^in narcotics and were also participants in some of the 

illegal acts the government contends occurred here but 
were never prosecuted. 

You should weigh the credibility to be given 
to t ‘ he te *timony of these witnesses carefully in the 
light of the standards I have discussed with you. if you 
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believe that a witness wilfully testified falsely as to 
any material fact, you nufy disregard his testimony all 
together or you may accept that part of his testimony which 
you believe worthy of credence. What you accept or 
reject as credible evidence is for you to determine, 
but you may not go outside the evidence to speculate 
as to the facts. 

The quality of the testimony of the particular 
witnesses regardless of who called them rather than the 
quantity of witnesses is the test to be used in arriving 
at your decision. 


You should consider a witness' entire testimony, 
his direct examination, his cross examination, and his 
redirect examination. 

You should consider the strength or weakness 
of his recollection in the light of all the testimony 
and attendant circumstances in this case. 

You may call for any exhibits which you desire 
to see in conjunction with your deliberations. 

You may call for a reading of any portion of 
the official transcript of the evidence or any portion 
of this charge. 


You are instructed that the question of 
possible punishment of a defendant in the event of 
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. ponyiotlon is no concern of the jury and should not in any 

. -i i ‘ ' ■ 

^nse enter into or influence your deliberations. The duty 
of imposing sentence in the event of a conviction rests •• * 

* N 

ekciusively upon the Court. The function of the jury is-,. 

.jto.waigh the evidence in the case and determine the guilt.’ 

• • *\' 


of innocence of a defendant solely upon the basis of such 

*"•' • 

evidence. . <, 

r u * : ; .- 

. 1 have sought to avoid any comments which 

kr$ht suggest that I have personal views on that evidence 
v* ?» • • ■ * 

.or that I have any opinion as to the guilt of innocence of 
r * • 

a defendant. You are not to assume that I have any such’ 

>r * * 

views or opinions. This charge is given to you solely to 
Instruct you as to the law applicable to this case. 

S ■*' ■» . i 




The action os fht tfudge during the trial 


w .^r^nting or denying motions or ruling on objections by 

bctounsel. dr in statements to counsel, or in attempting to" ’ * 

' i \ V -i 

Clearly set forth the law in those instructions, are not to . 
be taken by you as any indication of any determination of the 

r t , V - i 

.p.^ssuW of fact. These m tters, the actions of the Court. ♦ 
relate to procedure and law. 


facts. 


You, the members of the jury, determine the 


There are twelve members of this jury and 


all of you must agree upon any verdict you reach as to 


25 
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k lofty' count in the indictment. 

This caee is oiviously an important one to 

l . J ” 

^ squally important to the government. 

• * 

Tj am submitting it to you in complete confidence that 

. * 

^Ou will comply with your oath as jurors and decide the 

^ •> . , 

case fairly and impartially and without fear or favor. 

r' St . ** 

Aro there any exceptions to the charge? I \ , 
Wi ^1 take them in the robing room. 

. MR. HERWITZ: None, your Honor. 

. . MR. GROSS: None, your Honor. 

THE COURT: ^wear the marshals. 

’ < At this point, the marshals were duly 
•. k v . sworn) 

» THE COURT: At this point, the two alternates 

t \ • v 

cinnot participate in the deliberations in the jury room. 

’ i 

. > Would you please return to Room 109 now where 

iypuwill receive your certificates of service. 

Thank you. 

(Pause) 




Vi 




THE COURT: Mr. Henderson and ladies and 


gentlemen of the jury, would you follow the marshal into 
the jury room and start your deliberations. 

(Time noted: 2:15 P.M.) 
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THE COURT: Mrs. Henderson, you have notified 
the Court that the jury is still in the middle of deliberation 
and unable to agree up to this point and request permission 
to go home overnight. 

r* 

I will grant that permission. 

Normally we keep you locked up but 1 will let 
you go home on two conditions: 

I ' 

(A) That everybody is here tomorrow morning 
at 9:30; and (b) that you do not discuss this case with 

» * 

anybody between now and tomorrow morning or let anyone • 

discuss it with you. If anybody approaches you with 
respect to the, I want a report from you the first thing 
in the morning. If anybody attempts to talk to you about 
this case I want to know about it. 

Under those conditions, I will excuse you 
until tomorrow morning at 9:30 when you will reassemble 
in the jury room to continue your deliberations. 

Good night. 

(Time noted: 5:30 p.m.) 

(Jury deliberations adjourned to Triiivy. 

November 1, 1974 at 9:30 a.m.) 
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1 

2 

jj THE C0URT: Mr. Ilerwitz, you have motions you 

1 

3 

wish to make which I gather vou included in your letter of 


4 

November 26th? 


5 

MR. 1IERWITZ : Yes, sir. In my letter of November 


6 

26th to your Honor, which I understood would be satisfactory 


7 

I wish to renew the motions I made at the close of the Govern¬ 

j 

8 

ment *s case and at the close of the entire case to dismiss 

I 

9 

the indictment and acquit the defendant on all of the grounds 

I 

10 

which I urged at that time. 


11 

I also move to set aside the jury's verdict on 


12 

the ground that it is contrary to the law and not supported 

1 

13 

by the evidence and also on all the grounds which I urged at 

14 

the close of the Government's case and at the close of the 

| 

13 

I 

entire case. 

i 


“ 16 

I wish particularly, if you r Honor please, to 


17 

m 

re-emphasize what I previously stated, that the testimony of 


18 

the Government witnesses in support of the count upon which 


19 

the defendant was found guilty was so incredible and un¬ 


20 

believable that the evidence does not support the conviction 


21 1 

beyond a reasonable doubt. 


22 

I won't remake my summation, your Honor, which 


23 

is a matter of record, but the things I said in connection 


24 

with the summation I reaffirm now as the basis of my motion 


25 

in that regard. 



K 
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Also, I wish particularly to reassert my claim 

that the defendant was denied a fair trial not by reason of 

what your Honor did other than in those instances where I 

objected and you overruled my objection—for the record I 

am saying that—but he was denied a fair trial, if your Honor 

please, in violation of the due process of law by reason of 

the fact that one of the specifications itself which was 

included in the count upon which he was found guilty was the 

so-called airport case and on that, your Honor, he was tried 

in the Eastern District and found not guilty. 

I respectfully submit that that constitutes 

double jeopardy and collateral estoppel. I further respect¬ 


fully submit that there is something inherently unfair for 
the Government and it is the same Government in the Eastern 
District and in the Southern District—to in effect indict 
the defendant for a substantive offense in the Eastern Dis¬ 
trict and at the same time have pending in this District an 
income tax case wherein the same substantive offense is one 

of the specific items upon which the income tax charge is 
based. 

i 

I think that is so unfair that it violates due 
process and, for those reasons anc all the reasons I here¬ 
tofore urged upon your Honor, I move to set aside the verdict. 
I move to dismiss the indictment and I move for an arrest of 





1 
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|l • , 


2 

judgment. 

3 

THE COURT: The motions are denied. I 

4 

HR. HERWITZ: Respectfully except. 

5 

THE COURT: Does the Government have anything to 

6 

say before the Court imposes sentence? 

7 

j GROSS: Ves, we do, your Honor. 

8 

! V ° Ur " 0n0r ' 1 have a technical matter. I am sure 

9 

Court is aware of it but it is our understanding thatl 

10 

under United states against Slutsky that Mr. Egan can only j 

11 

be sentenced on the 7201 Count and that is up to a maximum j 

12 

of five years because his conviction before Judge Bryan or. | 

13 

j the 7206(1) which was the false filing, is a lesser included j 

u i 

,r i 

offense. We would ask the Court to sentence Mr. Egan solely j 

15 

on the 7201 count and to hold open the other count. I have 

16 

that case if your Honor wants it. 

17 

* 

the COURT: Hold it open how long? 

18 | 

HR. CROSS: Until cert is denied. We don't want 

19 

it uismissed just in the event there should have to be a re- 

20 

trial. 

21 

oo 1 

THE COURT: There is no dismissal. You would have 

22 

a sentence imposed and it will be a concurrent sentence. 

23 



MR. GROSS: I understand that. I don't think 

2A 

_ _ ! 

that it matters but my reading of the case in any event- 

25 

THE COURT: Let me see it. 
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8 
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11 


12 


i 
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(Handed to Court.) 

THE COURT: The rase speaks about cumulation. 

I am talking about consecutive or concurrent. 

MR. GROSS: I understand that, your Honor. My 
reading of it appears to mean there shouldn't be any sen¬ 
tence on the second count, at least as long as the first 
count is still in force. 

THE COURT: I assume an appeal is going to be 
taken in this case. 

MR. GROSS: Yes, sir. 

THE COURT: You don't have to commit yourself. 
I assume one is going to be taken and one from Judge Bryan 
and the Appellate Court is free to do as it wishes. 


17 

* 

18 

19 

20 
21 
22 

23 

24 

25 


Concurrent sentences will not violate Slutsky; 
Slutsky is right, you shouldn't cumulate. 

Anything else you want to say? 

MR. GROSS: I do, your Honor. 

May it please the Court, I think we are all in 
agreement that selling narcotics is an absolutely vicious 
crime. SIU was created to stop the major drug dealers. 

Mr. Egan was made its commander. He didn't actually sell 
drugs. He certainly abetted the continuation of the drug 
trade by allowing corruption and bribery to flourish in 
SIU and therefore one might conclude he is almost as guilty 
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as the very peddlers who were out on the street whom he was 
supposed to stop. 

He may not have initiated, your Honor, each of 
the specific acts which your Honor heard at trial but while 
he was not the initiator of them, he certainly shared in the 
j| P roceeds of all of the corruption and, he allowed SIU to be- 

g 

come a den of corruption rather than stopping the corruption 

9 j 

i and cleaning the place and letting it go on to do what it was 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


constituted to do. 

Mr. Egan is a public official and he was—I mean 
he just betrayed his trust. I don't know how we can expect 
ordinary citizens to respect the law if we allow a man like 
|l Mr< Egan who is the enforcer of the law to commit such a 

i 

| vicious crime and then not sentence him severely, your Honor. 

In addition, Mr. Egan is really a white-collar 
i criminal. I don't know how we can expect the other members 
of our society to respect the law if we have a double standard 
one standard for white collar people like Mr. Egan and one 

standard for the poor who don't have the same opportunities 
that Mr. Egan had. 

i 

I think that the feeling against narcotics has 

l 

i 

been shown in the New York Legislature reaction to dealing 
with drug dealers. For example, a drug dealer who sells 
more than an ounce can get 15 years to life. Congress also 
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enacted strong drug laws and it would seem to me to be an 

anathema to let somebody who sells an ounce of a drug go to 
jail for 15 years and allow Mr. Egan, who lets major drug 
dealers go, to receive a very light sentence. 

Now, my understanding of the purpose of sentence, 
your Honor, is in part to punish Mr. Egan but secondly it is 
a deterrent and in this case the effect of deterrents is much 
stronger than in most cases of ordinary crime because the 
New York City Police Department is a singular force and be¬ 
cause this sentence will be widely published and because 
other members of the 32,000 members of the New York City 
Police Department will see what your Honor gives Mr. Egan 
and I think unless Mr. Egan receives a severe sentence, your 

I 

Honor, we will have absolutely no deterrent effect on offi¬ 
cial corruption by New York City Policemen. 

Moreover, your Honor, Mr. Egan got at least 
$55,000 in graft. If he doesn't receive a strong sentence 
it is almost as though we were making a crime a profitable 
operation. when Mr. Egan was commander of SIU the witnesses 

whom your Honor saw testify didn't allege Aguiluz and Sottile I 

j 

were the only corrupt policemen in SIU. 

Your Honor, our investigations have led us to 
believe that over half of the 60 people in SIU were corrupt. 

Mr. Egan was the boss of SIU shared the proceeds from the 


25 
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team of Aguiluz, Novoa, Daly and Sottile and it is our strong 

belief that he also as boss shared in the proceeds of other 
operations. 

There was evidence presented at the first trial 
your Honor, for example, Romero testified to a $21,600 bribe 
that he paid to Egan end other officers which was a com¬ 
pletely separate unit, your Honor, from the Aguiluz, Novoa 
Daly unit that your Honor heard testify. 

Secondly, in the first trial we proffered evi¬ 
dence coming from another unit of policemen called —two of 
the officers who were going to testify to a bribe they shared 
in with Mr. Egan and this was a completely separate unit. 

Your Honor, the Government believes that Mr. 

Egan can in effect crack SIU wide open but we know that he 
will only cooperate with the Government is he receives a 
severe sentence. 

Turning last to Mr. Egan's perjury at the trial, 
the court of Appeals in a recent decision has said that your 
Honor may extend the time period of a sentence based upon a 
defendant's perjury. There can be no doubt that Mr. Egan 
perjured himself. 

THE COURT: Mr. Gross, if you want to convict 

Mr. Egan for perjury you take him down to grand jury and give 

a # 1 

him all the Constitutional protection that he is entiled to 
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2 

on a charge of perjury. He has not been convicted of per¬ 


3 

jury before me. No gri.nd jury found probable cause to 


4 

indicate he is guilty of perjury and no jury has passed 


5 

upon the evidence to determine it beyond a reasonable doubt 


6 

that he is guilty of perjury so don't ask me to impose a 


7 

sentence on Mr. Egan based on your say-so. 

1 

8 

MR. GROSS: Thank you, your Honor. What we will 


9 

do is ask you to base your sentence on the horrendous acts 


10 

this man did when ho was in SIU and the terrible effect on 


11 

the public that a light sentence would have. Thank you. 


12 

THE COURT: Mr. Herwitz. 

i 

13 

MR. HERWITZ: Yes, your Honor. 


14 

Your Honor, most lawyers including myself always 

I 

15 

aspire to be a judge but I must say that if I were a judge 


16 

in this particular case I wouldn't envy the role of having 


17 

to impose sentence on a 61 year old man whose life-long 


18 

record up to this time has been impeccable. 


19 

I would like to address myself first to the 


20 

comment that Mr. Gross has just made. 


21 

He asks your Honor to impose a sentence on Mr. 


22 

Egan on the assumption that he was guilty of bribery and 


23 

corruption. Just as he has not boen convicted of perjury 


24 

nor been indicted for perjury, he has not been indicted or 


25 

convicted of either bribery or corruption. 
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What did this particular jury verdict mean as 

far as Mr. Egan was concerned and the crime of which they 
convicted him? 

They acquitted Mr. Egan on the substantive travel 
count from which I think we must conclude that they did not 
include in the four specific items in the income tax case 
the alleged $15 or $17,000 which it was claimed Mr. Egan had 
received and failed to declare out of the Hoboken transaction. 

Now, that left three specific items but the jury'si 
verdict did not mean that they found that Mr. Egan had ob¬ 
tained money in those specific, three specific items, nor ‘ 
did the jury's verdict find or imply that he had failed to 

declare with intent to evade moneys obtained from those three 
specific items. 

The most that this jury's verdict implies is that 
they found, as your Honor charged them they could find, that 
during the year 1970 he had had a substantial income in ex¬ 
cess of what he declared and that he failed to declare that 
income and pay the tax on it with intent to evade. 

Your Honor made it very clear during your charge 
to the jury that what constituted a substantial excess in¬ 
come, undeclared income, was not something that your Honor 
could tell them specifically; that they had to judge it for 
themselves and they had to decide it on the basis of total 
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income. So that the jury's verdict in this case only im¬ 
plies not just technically but actually, only implies that 
they found that in at least one of these three incidents 
Mr. Egan had received money in a substantial amount and 
failed to declare it. 

I respectfully submit that since the jury's 
verdict doesn't imply anything more than that, and as far 
as I know none of us spoke to any member of ;he jury to find 
out what the jury's verdict actually did mean, that Mr. Egan 
should be sentenced by your Honor only insofar as that jury 
verdict implies he was found guilty. 

Now, taking these three specific items, one of 
these items is the item of $15 or $17,000 which, according 
to Aguiluz, he gave Mr. Egan in the Holiday Inn on or about 
May 11, 1970. Your Honor, that was the specific charge in 
the civil life and other terms upon which Mr. Egan was tried 
in the Eastern District and acquitted. 

There was a new trial on that very issue. Now, 
for technical reasons of necessity, I raised the question 
of venue and because I raised the question of venue for 
technical reasons that may not have been res judicata, it 
may not have been collateral estoppel and it may not have 
been double jeopardy. But as actual facts, your Honor, and 
this is a matter of public knowledge, when the jury came 


1 


f 





1 


92a 


3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


j ar:)P (e) MINUTES ON SENTENCE 12 

back the Eastern District I didn’t question them. I never 

question a jury. But they were questioned by reporters and 
was reported that that not quilty decision in Brooklyn 
was not based on venue, it was based on their finding that 

the evidence was insufficient to convince them of Mr. Egan’s 
guilt on that count. 

So that if your Honor—you are not bound by the 
decision from a legal point of view but from the point of 
view of sentencing, your Honor, I respectfully submit that 
you certainly should not assume that this jury found Mr. 

Egan guilty on the basis of that count. 

bet us take the so-called 93rd street count in¬ 
volving Sottile. Again if this were a legal argument I 
couldn't make it but since on the question of sentence hear¬ 
say and supposition, if founded on some reason, is admissible. 

When this case is tried before Judge Bryan, the 
jury was out for more than two days and they sent about 37 
questions to Judge Bryan. Now, one of the questions they 
sent to Judge Bryan I think clearly indicates that the pre¬ 
vious jury that tried this case were in agreement on one 
thing, that Mr. Egan was not guilty on that 93rd Street 
Sottile matter. And why do I say that? 

At one point in the deliberations by the jury, 
your Honor, they asked to be supplied with the bank deposit 
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record for the various items such as the Taft Hotel item, 

the airport item, the Hoboken item. They did not ask to be 
supplied with the bank deposit following September 23rd, 
which was the date of the 93rd Street item. They specifically! 
excluded that. 

THE COURT: Mr. Herwitz, I really can't buy 
that because my experience with jury is that they ask ques- 
tions and really have no relation to guilt or innocence and 
are no indication of what is in their minds. They may have 
been convinced on that one way or the other or were not 
interested. The mere fact that the jury requests some in¬ 
formation cannot be interpreted by anybody. You have been 
around a long time to know that they can ask a question which 
looks for acquittal and find it comes back with a unanimous 
verdict of conviction. 

MR. HERWITZ: I know that, your Honor. But if 
they had been agreed on that they would have convicted him 
on that count. What I am saying—I am not saying that any 
this is positive, of course not. 

What I am saying is, your Honor, that in sentenc¬ 
ing Mr. Egan naturally it is not only the income tax viola¬ 
tion but from what it arose that your Honor will take into 
consideration. 

I certainly say to your Honor that you cannot 
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assume that this jury were convinced unanimously beyond a 

reasonable doubt that Mr. Egan was involved in that matter. 
What I am getting at is they could have based their deter- 
mination merely on the one item involving the $8,000 Laguza 
Taft Hotel item and there is no way your Honor can read into 

| this decision of the jury that they found anything more than 
j! that. 

I respectfully submit that on that basis the 
sentence of Mr. Egan on the assumption that that is what 
I they found or on the assumption no greater than that. 

Mr. Gross says that Mr. Egan was found guilty 
of corruption and bribery. I have here, your Honor, a 
batch of indictments returned in the Eastern District and 
Southern District of New York. One of these indictments, 
your Honor, if they had been tried, would have given the 
Government the opportunity to prove if they felt they could 
prove that Mr. Egan was guilty of bribery or corruption 
because every one of these indictments alleges a specific 
item so that the Taft Hotel is a specific item; the McAlpin 
Hotel is a specific item; the airport case was a specific 
item; the Hoboken case was a specific item; the date 
case was a specific item, and the Government shows—I didn't 

choose your Honor—the Government chose not to try those 
cases. 
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Since the Government chose to dismiss those 

cases and instead try Mr. Egan on income tax, I respectfully 
submit that morally and equitably and legally they are a 
step from coming into Court asking Mr. Egan to be sentenced 
as though they had tried him on indictments which they de¬ 
cided they didn't want to try him on. 

Now the fact of the matter is that none of these 
three specific items resulted in the improper release of any¬ 
body charged with narcotics. For example— 

THE COURT: Pardon me, Mr. Herwitz, you are not 
going to say it's all right to take the bribe if you there- 
a ^^ er prosecute the person? 

MR. HERWITZ: I beg your pardon, your Honor? 

THE COURT: I think your argument is leading you 
down a bad corner. What you are saying is it is all ri 9 ht 
to take the bribe as long as thereafter you prosecute the 
individual who gave the money. 

MR. HERWITZ: I didn't say that. 

THE COURT: That’s where you seem to be leading. 

MR. HERWITZ: No, sir, that is not it. But Mr. 
Gross said that as a result of this narcotics peddlers were 
let loose and the laws with respect to them were not en¬ 
forced. I am only addressing myself to that. 

Certainly I don't urge, your Honor, and do not 
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2 

say that accepting gratuities or bribes under any circum¬ 

3 

stances is proper. However, in none of these cases is there 

4 

any claim that Mr. Egan as a result of what he allegedly 

5 

received, failed to perform his actual duties. Is it a 

6 

question of degree, your Honor. I am not justifying the 

7 

acceptance of money under any circumstances. 

8 

If your Honor please, aside from the nature of 

9 

the crimes involved, I think something ought to be said, and 

10 

I think it is important, as to the motivation for the com- 

11 

I mission of these crimes, and I am assuming as I must for 

12 

the purposes of this sentence, that the verdict of the jury 

13 

was correct. I will assume that this is not a case, your 

| 


Honor, where a man who had previously led a life of corruption 

15 

was finally caught up with. 

16 

This is a case of a man whose conduct was as 

17 

close to saint-like as anyone could imagine. Here is a man 

18 

who had more and more of his share of sickness and troubles 

19 

than any of us should expect to be subjected to. 

20 

i 

For the past 30 years as your Honor knows, and 

21 

I am not saying this from something I know and your Honor 

22 

doesn't know, the past 30 years he had sickness in his 

23 

family which we all know is about the worst sickness that 

24 

can afflict anybody. He had a mentally ill wife for 30 

25 

years. 

9 
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Now, because he did have that misfortune, that 
in itself is not a ground for your Honor exercising leniency. 
But as your Honor I am sure saw from the hospital records 
from Rockland State Hospital which your Honor knows were not 
prepared for purposes of this trial or for the purposes of 
this sentence, this man for 30 years devoted himself, night 
and day, to the care of this mentally sick but as it appears 
in the hospital records, charming and lovely woman. 

The burden of bringing up two children fell on 
him. He discharged that burden without ever I am sure con¬ 
sidering it a burden, your Honor. Not having been afflicted 
enough with that, what was his family situation in 1969 and 
1970 at the very time, your Honor, that these alleged acts 
are claimed to have been committed? 

In the entire year of 1969, and I don't know whe¬ 
ther you know this, I don't think you do, in the entire year 
1969, his son-in-law, the husband of his daughter who lives 
with him, was intermittently at home and in the hospital with 
a disease of one of his legs and the expectation was that he 
would be a cripple for life and that he would never be able 
to be returned as a member of the police force and that his 
pension from the police force would have been virtually nothing 
because he then only had three years in the department. 

That was what was in the house in 1969, and it 
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2 

carried over to 1970 when it was still doubtful whether Mr. 


3 

Rogers would be able to continue as a member of the police 


4 

force. 


5 

In 1964, Mr. Egan's second and third grand¬ 


6 

children were born, twins. One of them was born with a 


7 

brain disease and one of them was born with a hip disease, 


8 

your Honor. 


9 

Durinq 1969 and 1970, the one who was born with 


10 

the brain disease had to be watched every minute of the time, 


11 

had to wear a helmet all the time and when he went to sleep 

1 

12 

he had to take the helmet off and tie him so he wouldn’t 


13 

touch his head. 


14 

Now, Mr. Egan was involved in this, closely in¬ 


15 

volved in this. He brought up this daughter really, your 


‘ 16 

Honor, having a sick wife—he had to be involved in this and 


17 

• 

he had to be concerned with this. 


18 

And in the same year of 1969 and 1970, the otner 




19 

twin it was discovered had a hip injury with the result 


20 

that this child was unable to walk and had numerous opera¬ 


21 1 

i 

tions since. 


22 

23 

How if Hr. Egan did as the jury found take the 
money in 1970 and if, as the jury found he did not declare 


2A 

his income tax, your Honor, he didn't do it in order to 


25 

have a high life and didn’t do it in order to have vacations 



- 


T 
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m Acapulco as Aguiluz was allegedly interested in. The man 
hasn’t had a vacation in 30 years. If in 1970 he was con¬ 
cerned about the financial welfare of his family, and if 
Decause of that he departed from the habits of a lifetime, 

| your Honor, this is understandable—not excusable but under¬ 
standable . 

Certainly by any sentence that your Honor imposes, 
the objective couldn't be rehabilitation of Mr. Egan because 
they fine a man based on his whole life, couldn't be found. 

If by your sentence of Mr. Egan you feel that 
an exa le should be made, let me call to your mind that 

I 

there are many persons as to whom examples could be made. 

Is Mr. Egan such a person? Is he a white-collar criminal? 

Is a criminal really excepting so far as this conviction 
indicates? 

Your Honor, if Mr. Egan's life were in jeopardy 
by any sentence that you would impose I am sure that you 
would take that into consideration. The lives and welfare 
of his wife and grandchildren are in jeopardy by whatever 

f 

your Honor might do. Mr. Egan has had as much travail as 
any man in this life can have. I wouldn't say there is no¬ 
thing that your Honor can do that could add to it—there is. 

For all the good that he has done in his life, 
for all the decency that he had shown in his life, for all 
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the devotion and loyalty over and beyond, doesn't that out¬ 
weigh what he has done here? 

Thank you. 

THE COURT: Mr. Egan, do you have anything to 
say before the Court imposes sentence? 

THE DEFENDANT: I really don't have anything 
more, your Honor to add to what Mr. Herwitz said. Maybe I ! 
could be a little bit more specific and as he said, for 30 
| years 1 have lived through this travail of my wife. I 
brought up my two children in that manner and for the last 
11 years these two disabled grandchildren of mine. The first ! 
one, he had to have the top of his head taken off with j 

j ° sceornyelitis a nd after a period of a couple of years in the 
I hos P lta1 ' ^ey took his ribs and transplanted them, made a 
I SkUl1 for him and from what I understand my daughter told 
by the surgeon that the operation was the only second success-| 
ful operation in the country where they could do this. 

Usually It is a steel plate and everything else like that 
but he will never be able to play, carry on as other child¬ 
ren have and four years ago, in 1970, the older child had 
a disease that went from one hip to the other and I have 
done nothing but day and night when he was completely laid 
out on the table, bringing him home to his home, to his 
handicap school where he was taught on a hospital stretcher 


I 
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and that has been my life for 30 years and for the last 11 
it has been in addition. I don't think I could say much 
more, your Honor. 

MR. IIERWITZ: Your Honor, just one more thing. 

During the trial before Judge Bryan we offered 

to plead guilty to this count and the Government rejected 
the offer. 

THE COURT: What has that got to do with it? 

MR. HERWITZ: Well, with some judges it might 
have something to do. 

THE COURT: It has absolutely nothing to do with 
me. Whatever you try to do with the Government is your pri¬ 
vate business and I am not involved in that in any manner, ' 
shape or form, Mr. Herwitz. 

MR. HERWITZ: That was before Judge Bryan. 

THE COURT: I am sorry. I don't care who was 
before Judge Bryan. I don't recognize deals or attempted 
deals or plea bargaining. That is between the Government 
and the defendant. I impose sentence as I say after hearing 
the evidence. 

The Government knows it couldn't come before 
me and make any suggestion concerning sentence. That is 
why I was particularly upset by Mr. Gross' remarks about 
perjury. I don t care what the Court of Appeals said. You 


V 
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I 


can’t wipe out the Constitutional rights of a person by 


3 

saying because I sit here and hear some evidence which I 


4 

think may be perjurious I should therefore sock a defendant 


5 

some extra years in jail. 


6 

He is entitled to be found by a grand jury to 


7 

| have c °™itted a crime and entitled to the protection of 


8 

having the jury unanimously find him beyond a reasonable 


9 

10 

doubt guilty of that crime. 

You are standing up here and asking me to do 


11 

that was completely unfair and wrong. I dressed down 


12 

assistants before for doing that and please bring word back 

! i 

i 

13 

to your organization again and never do it here. Actually 

i 

14 

that sort of attitude of tearing down the Constitutional 


15 

protection is no different from what this defendant has 


16 

done. 

| 


17 

«r 

We have a set of values and standards and we try 


18 

to maintain them and what you are asking me to do is no 


19 

better and no worse than whit Mr. Egan has done, you can 


20 ! 

21 

22 

wipe it away like that. 

✓ 

Just because you think he committed perjury and 
you try to convince me that he did therefore I ought to 


23 


give an additional sentence to what I would normally im- 


24 

25 

pose. I hope that never happens to you, Mr. Gross. 



Mr. Egan, these times when the whole structure 
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of our society is being attacked and when our standards are 
being torn down, and when young people have to look to some¬ 
thing to hold onto, you have violated a sacred trust imposed 
upon you. Of course, your conviction here of income tax 
evasion. It is perfectly possible, and I think true, not 
even possible, the source of those funds came from shaking 
down criminals. 

There was not a scintilla of evidence nor any 
argument made that these funds accumulated from unreported 
income in prior years. The jury may have exercised its 
right to show compassion. We see that every day in the week 
in the Courtroom. Instead of convicting on the interstate 
trial for bribery they thought conviction for income tax 
was sufficient and that's their right, they can do t.:at. 

We respect them. 

The underlying fact in this case, however, shows 
a particular heinous crime being perpetrated. If it weren't 
for your personal problems at home, which have been detailed 
by Mr. Herwitz and which I read in the pre-sentence report, 

I wouldn't hesitate to impose a maximum sentence under this 
count. 

Because of those problems, and they have some 
bearing perhaps because of the need for your family, in the 
future, I will sentence you under Section 4208(a)(1) to a 
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2 

term of two and a half years with the parole eligibility 
date of eight months. Your release at that time, of course, 


3 


4 

is solely within your power and your performance within the 

I 

i 

5 

confines of the incarceration imposed and the evaluation 

1 


6 

by the parole board. 


7 

As to the second count on which you were con- 


8 

„ 1 

victed before Judge Bryan, which I think is a 7206 subdivision 

| 


9 

1 count, I will impose a sentence of one year to run con¬ 


10 

currently with the sentence imposed on the tax evasion count. 


11 

I assume the Government has no objection to the 

1 

12 

continuance of bail pending appeal? 

1 

13 

MR. GROSS: Put that way, your Honor, we do not. 

1 

1 

14 

MR. HERWITZ: We intend to take an appeal, your 

i 

15 

Honor. 


■ 16 

THE COURT: Then I don't have to give you words 


17 

w 

of the defendant's rights to appeal here. 


18 

MR. HERWITZ: No, sir. 


19 

THE COURT: All right. 


20 



21 






22 



23 
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RELEVANT PORTIONS OF TRIAL TRANSCRIPT IN THE TRIAL ' 

OF 74 CR. 312 AND 74 CR. 348 BEFORE JUDGE 72t 

WEINSTEIN (a) CHARGE TO THE JURY. 

"our, a person who has conitted perjury must have 
his testimony even more carefully considered. 

HR. I!E?J./ITZ: Mo. 5 you have charged. 

THE COURT: Yes. Five I have charred. 

I have char-red as to accomplice and I can say the 
testimony of an accomplice or informer — 

’II. KAPLA'I: Your Honor, I would ash if you give 
that char-re to supplement that with the Coriello charge. 

THE COURT; \ T o. 

v our request Mo. 7 is not in accordance with the 
Second Circuit laws as T understand it. 

ho you want to make your motions now or do you want 
to wait until after the charqe? 

Will the Marshall ask the jur; to core in? 

(The jury tool: its place in the jury box.) 

THE COURT: Mow, ladies and eon t lesion, T an going 
to tell you what the law is and T want you to follow 
ny instructions. " 

You and you alone will decide the 'acts and a poly 
the law to the fscts as you find then. 

I have no view as to the guilt or innocence of 
this defendant. TC anythino 7 have said or dona should 
indicate to von nnv such view put it out of vour mini. 

"V sole function here and all that T want to do is insure 
this defendant refs a scrunulour? W r air trial in 
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accordance with the law. v OU will decide the case solely 
on the evidence you have heard here.* 

The fact that the orosecution i3 brought in the name 
of the United States is of no concern to you. AH parties 
— Government and individuals — are equal before this 
Court and nobody is entitled to any sympathy or favor. 

There ha3 been talk about indictments and grand jury 
proceedings. An indictment is an accusation in writing. 

It is not evidence of guilt and is entitled to no weight 
whatsoever in your deliberations except as you may assess 
the credibility of the witnesses. 

This defendant has oleaded not guilty. That means 
the government has the burden of proving guilt beyond a 
reasonable doubt with resoect to each element of the 
crimes he is charged with committing. This burden never 
shi.ts throughout the trial. A defendant does not have 
to prove his innocence. lie does not have to submit any 
evidence at all. 

He need not take the witness stand and you may draw 
no infemoce unfavorable to him because he does not tike 
the witness stand. 

A defendant is presumed to be innocent. A presump¬ 
tion of innocence remains with the defendant throughout 
the trial and must be considered by you in your delibera¬ 
tions. 
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( A reasonable doubt nean3 a douce sufficient to cause 

a prudent person to hesitate to act in the most important 

of his life. Reasonable doubt nay result from 

the evidence produced or from failure to produce evidence 

Finding an individual ho be guilty of committing a 
felony and subjecting him to criminal penalties i 3 most 
serious and you will consider thi 3 fact in deciding 
whether you have a reasonable doubt. Nevertheless, if 
at the end of the trial you are convinced beyond a 
reasonable doubt that a defendant is guilty of a crime 
charged, then you should find him guilty of that crime. 

It must be established beyond a reasonable doubt 
that a defendant acted willfully and knowingly before he 
nay be found guilty of a crime. 

An act is villfull and knowing if it is done inten¬ 
tionally, deliberately, and voluntarily, with the specif¬ 
ic intent to accomplish something the law forbids — 
that is; to say, with the bad purpose to disobey or dis¬ 
regard the lav. 

An act is not knowing if it is committed because 
of mistake, earelossne33, negliaence, stupidity, or 
some other non-criminal reason. 

I 

The state of nind of this defendant is important and 
it must be inferred from the circumstances as revealed 
by the evidence and as is interpreted by you ir. the light 


» 
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of your general experience as people of affairs. It 

ALthough I have told you that each element of the 
crime must be proven beyond a reasonable doubt there i 3 
one element that you must find that is somewhat different 
and that deals with the question of venue. 

The indictment alleges that each of the crimes 
charqed took place in part in the Eastern District of 
New York. That is why we are trying this case here in 

the United States District Court for the Eastern District 

* 

of New York. Under Federal Law a defendant has a right 
to be tried in the District x*herein the crime with which 
he is charged was allegedly committed, at least in part. 
The Eastern District of Hew York includes Brooklyn, Queens 
and Nassau County, all of which figured in the testimony 
in this case. YOu must find that some part of the events 
constituting the crime charged in the indictment took 
place in the Eastern District of New York. And you must 
find that before you nay find the defendant guilty of 
the crime he i3 charged with committing. It is not 
necessary that you find that John Egan personally was 
present in the Eastern District because, if you find that 
he was a part of a conspiracy charged, then Mr. Egan is 
responsible for any acts committed in furtherance of that 
consniracy, wherever they are committed and even if they 
are committed before Mr. Egan joined the conspiracy. But 
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theacts committed in the Eastern District of Hew York 
must have been committed at or after the beginning of 
the conspiracy. It i3 the defendant's theory that, if 
there wa3 a conspiracy, it was entered into after everv 
one left the Eastern District on the night of May 11. 
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THE COURT: (Continuing) ^r.d that the conspiracy 
charged was terminated on May 12 before anybody re-entered 
the -astern District on way to and into Nassau County. 

The Government's position in exactly to the contrary on 
those points. 

' ; ° W ' as to thi3 issue of venue. It is necessary only 
that you be convinced by the preponderance of the evidence, 
not that you be convinced beyond a reasonable doubt that 
* Crir,e char ? ed committed in the Eastern District of 
•-v ■'•ork. L you do not find by the preponderance of the 
evidence that that is so, then you must acquit the de¬ 
fendant of that crime and you needn’t consider all of the 
other issues and the details of the crime. 

T p you should find by a preponderance of the evidence 
that the crime charqed was considered in the Eastern 
District of Mew York, then you must qo on and consider 
the soecifics of that crime and as to the specifics of 
the crime you have to find that beyond a reasonable doubt, 
•’roof by a preoonderance of the evidence may mean proof 
which leads you to find that the existence nay be 
contested that is more probable than its non-existence. 


T know that that may be somewhat 


confusinq, but I 


tain!: it in a simple onouqh concept. Venue must be 
nrove* by the Preponderance of the evidence, which is a 
lesser decree of proof than beyond a reasonable doubt. 
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The elements of the crime I am about to describe to 


2 

|| 

you must be proved beyond a reasonable doubt. Ts that 


3 

A 

j clear? But first you have to find by the preponderance 


4 

whether some part of the crime was committed here in the 


5 

Eastern District, in Queens, ah Kennedy, or in Brooklyn 


6 

on the way to New York or the next day on the way to 


7 

Nassau driving through Brooklyn and Oueens and into 


8 

Nassau. 


9 

1 

Now, the indictment charges three distinct crimes 

• 


10 

or counts. You must consider each count separately and 


n 

in effect you are trying three separate cases at once. 


12 

Each one of them must be considered separately by you. 


13 

As to each one you will be asked whether you find the 


14 

defendant guilty or not guilty. The exact amounts and 


15 

times in the indictment are no decisive as long a 3 they 


16 

are substantially correct. That is to say, if you should 


17 

• 

find the defendant was involved in a conspiracy to 3 teal 


18 

$76,000, rather than $180,000 you could still find him 


19 

guilty. That is not the decisive element as I will 


20 

describe to you. That may be a consideration for you 


21 

in determining whether or not the witnesses were lying. 


22 

The first count charges as follows: 


23 

«7ohn Egan, tie defendant, and Joseph Ilovoa, Peter 


24 

Daly, Gabriel Dtefania, Charles V/orster and Carl Aquiluz, 


25 

1 

1 

named herein as co-conspirators, but not as defendants. 






112a 


(a) CHARGE TO THE JURY 727 

at all tines relevant herein, were policemen assiqnetl to 

the "Ureau o, narcotics, Special Investigations Unit of 

the ;:ev York city Police Department. 

""he Internal ".avenue Service, at all tines relevant 
herein, was an ncency of the United States Treasury Depart 
ment charged with assessing and collecting taxes due to 
the United States and investigating violations of the tax 
laws of the United -tates. 

Regulations of the dew York City Police Department 
required, at all tines relevant herein, that seizures 
-ron the defendants of currency exceeding $1,000 in 
connection with arrests be reported to the Internal Reve¬ 
nue 'or.’ice. 

"ron on or about April 20th. 1370, up to and includ¬ 
ing the date of the filino of this indictment, in the 
Eastern District of Mew York and elsewhere, John Egan, • 
the defendant, and Peter Daly, Joseph Uovoa, Gabriel 
Gtefnnia, 'Carles Worstnr, and Carl Aguiluz, named herein 
os co-conspirators, hut rot as defendants, willfully, 
knowing lv and unlawfully did co-bine, conspire, confeder¬ 
ate and a-reo together and with each other to da fraud 


the .n i ted 

'tates and its 

• innertmonts end 

•wencios in 

e<-nnjction 

/j th the oer c o 

'nee o r their 

Governeental 

functions t * 

i'f oV;tru ;ti e » 

di«! hin lerim t 

ip Internal 

Revenue Ser. 
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collection of 
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information used in assessing and collecting taxes and 
investigating violations of the tax lav/s of the United 


States. 


"It '-.'as part of said conspiracy that the defendants 
and co-conspirators would arrest Louis -orres, /ladinir 
-andera and others and in connection with said arrests 
would seize and divide among themselves approximately 
$230,000 in United States currency without reporting the 
true amount of said seizure to the J/ew York City Police 
Department or the Internal Revenue Service, thereby 
obstructing and hindering the Internal Revenue Service in 
the ascertainment and collection of.information used in 
assessing and collecting taxes, and in investigating 
violations of the tax laws of the United r, fates. 

I_ >as furtner a part of said consoiracv that the 
defendants and co-consmirators voul' 1 conceal the existence 
of the conspiracy and would take steps designed to pre- 
rxt difjclosur* of th(?ir ’ictivi**io*>* 11 

-\s overt acts: 'In furtherance of, and to effect 
the objects or the said conspiracy, the defendants 
committed the following overt acts, among others, in the 
Pastern District of lew York and elsewhere: 

' n<7 ’* on or '‘*Y 11. 1970, co-conspir a tor J)nl.y 

Placed a telephone nil from John r. Kennedy Tnhrn at ion... 
Ureork, -n^r-ns , York, to the Holiday inn on Pest 
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5 7th Street, Mew v ork, *Tgw York. 


729 


”Tvo, on or about Mav 11, 1970, defendant Egan 
an<1 ^"inspirators -aly, Vovoa, Stefania, Worn tor and 
Vruilu* net at the Holiday Inn on 57fch c treetr :?ew 

v ork, "lew York." 

That is the end of that count as charged in the 
indictment. 

7ow, I will tell you in a few minutes about overt 
acts, but let me tell you that this count charges a 
violation of Section 371 of the United States Code, 

-ile 13, and that reads in oart as follows: 

If two or more oersons consoire to defraud the 
United States, or any agency thereof, in any manner or 
for any purpose, and one or more of such persons do any 

net to a'feet the object of the conspiracy, each shall be 
nuilty of a crime." 

--hen you analvre the charges in light of that 
statute, you win find that there are fear elements that 
the Government must prove beyond a reasonable doubt. 

'hat is after you get over the venue point, if you do. 

^irst, that there were two or nore oersons involved, 
h person cannot enter into a con,piracy with himself. in 
this ca^e, vou will recall, it is charged that the co¬ 
con soira tors included five eersons who -ere not naned J 
de-endants, ^ter halv, Joseph Jovoa, ^ehriel Jtefnnia, 
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Charles "orster =mii Carl Vjuiluz. 

H 

j 

1 

Gecond, that two or non nsrnon3 willfully and know- 


1 

inglv con3oired won asree.i. T toll *»ou what will^ullv 

l 


1 

and knowing 1'' is. 

| 


1 

"’nird, that they consulred or agreed to commit the 


6 

l| 

unlawful acts charged in count one to defraud the United 


7 

etato3• 


8 

< ourth, that one of the T.emtiero o c the conspiracy 


9 

knowingly corn it to '• an overt act. in furtherance of the 


10 

. 

consorracv. 


11 

T yen p ind teat hnero was no nsreewen t among any 


12 

| 

khe co-conspirators mentioned in count one, you v.ay 

| 


13 

not find a connniracy existed. Thus, you vast first 


14 

consider whether there was a willful and knowing agree¬ 


15 

ment. 


16 

Tr order to c ind such an agr-'enanh, it is not 


17 

necessary t vat you find th’t. the oar sons charged n«t to¬ 


18 

gether and entered into an express or formal agreenent. 


19 

or that they stated ornllv o*- in writing v.diot the scheme 


20 

was an 1 how it to be achieved. It is sufficient to 


21 

show that they c-m-g to a ••utunl un ler standing to accorao- 


22 

lish s 'a tin lawful r C t. 


23 

e'-o-e ’on / ” l: • that ■» '' r *ri- 1 ant entered into a 


24 

conrdrsrg tV' ••"id -sue' nast show .-'-'end reasonable 


25 

dou’-t that tho -*ev wag knowingly e nra.H and th.it 
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tne defendant willfully participated in the unlawful 

Plan, with the intent to advance or Further some object 01 

purpose of the conspiracy -- that object here having to 

be to defraud the United states. 

The agreement mav be inferred from the circumstances 
and the conduct of the parties as revealed by the evidence 
More direct evidence that this is usually not available, 
since a conspiracy is ordinarily characterized by secrecy, 
Nevertheless, suspicion cannot •« a substitute for evi¬ 
dence and mere similarity of. conduct does not establish 
a conspiracy. 

/ / To be a member c* a conspiracy the defendant need 

/ 

not knew all of the details of a conspiracy, nor all the 
parties to it, nor all of the means by which the objects 
were to be accomplished. Each- member o r the conspiracy 
nay perform separate and distinct acts. It is necessary, 
however, that the Government aoprove beyond a reasonable 
'.ou jt a defendant was aware of the com on ourpose, and 
that the common purpose was criminal in nature and that 
thin defendant was a willing and knowing participant with 
the intent to advance the purposes of the conspiracy. 

\) You w-y 'inh the dofandant guilty of a conspiracy 
i c the Government nro-ed beyond a reasonable doubt that 
the flefen^rt entered the ongoing conspiracy not knowing 
that it was a continuing conspiracy and that the four 
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9 

10 
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13 

14 

15 

16 

17 

18 
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20 
21 
22 

23 
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elements were present. To be guilty of a conspiracy, a 
defendant need not be a party to the conspiracy fron the 
beginning — from its inception, so long as the elaments 
of the crime are proved beyond a reasonable doubt. That 
is, you can join it or leave it at any time. I) 

'’he third element the Government must prove beyond 
a reasonable doubt is that an object of the conspiracy 
was to defraud the United States. \ con 3 oiracy to de¬ 
fraud the United States encompasses not only conspiracies 
that might involve loss of Government funds, but also any 
consoiracv for the purpose of imoairing, obstructing or 
defeating the lawful function of any department of Govern¬ 
ment. 

The mere failure to disclose the financial proceeds 
o? o criminal enterprise to the Internal Revenue Service 
without more is not enough to sustain the charge of 
conspiring to defraud the United States. 

The mere violation by a ’lew York City Police officer 
of a rule or regulation o* the Department does not consti- 
tuto a violation of any Federal law or in of itself justi¬ 
fy conviction o" the dr indent under count pna. hut the 
Govorn~’''nt argues that thin re^ulatic t on the defendant’s 
position the Department, together with the other *■ 
evidence j.o the m«, do«s show guilt of count one. 

r ird \-avond a reasonable doubt that the 


25 


T C 


VO'J 






733 


, _ (a) CHARGE TO THE JURY 

defendant wa 3 aware of the Police Department's regula¬ 


tion that confiscation of money totalling over $l f 000 
be reported to the Internal Revenue Service, and that 
the defendant willfully conspired to disobey this regula¬ 
tion in order to impair the investigative function of the 
Internal Revenue Service, then you may find that an object 
of the conspiracy was to defraud the United States. 

You may consider as possible reasons why conspirators 
such as this — if you find there was such a conspiracy - 
might wish to keep information from the Internal Revenue 
Service, the avoidance of their own Federal Income Taxes, 
from money abtained from criminal victims or avoidance of 
a possible investigation by other agencies of the 
Federal Government alerted by the Internal Revenue Service 
which might then investigate wrongdoing on the part of 
the conspirators. The defendant denies any such inten- * 
tion and also denies being a member of any conspiracy or 
attempt to take money or share in money taken from the 
Chileans in this case. 

I mentioned the overt acts. 

I 1 Under the applicable law a individual may not be 
convicted of a conspiracy if no overt act is committed in 
furtherance of the conspiracy. rt is not enough under 
our law for somebody to just agree to do a criminal act, 
unless something i 6 actually done. The overt acts -which 
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(a) CHARGE TO THE JURY 
th* Government must prove beyond a reasonable doubt need 

not in themselves he unlawful* Of course, the ob-ject of 
the conspiracy must be unlawful or there is no conspiracy 
as I have already described it to you. I have read to 
you the overt nets charged in the indictment under the 
conspiracy count. Unless you find beyond a reasonable 
doubt that one or more of the defendants committed one of 
the overt acts charged, and that it was done in further- 
) once of the conspiracy and with knowledge that the con¬ 
spiracy existed, you must acquit the defendant of the 
conspiracy count. 

The overt act must be committed after the conspiracy 
commences and before it ends and in furtherance of the 
conspiracy. 

Gince intent and purpose are states of mind and it 
is not possible to look into a nan’s or woman '3 mind to 
find out what went on, the only way you have of arriving 
at the intent and nurmose of the defendant in. this case 
is c er you to take into consideration all of the facts 
a nd circumstances shown by the evidence, including the 
exhibits, and determine from all such facts and circum¬ 
stances ’/hit the intent o* the defendants was at the 
time in question. Thus, direct proof of willingness or 
wrongful intent or knowledge is not necessary. Intent 
and knowledge nay 'e in "erred from acts and such 


25 
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inferences may arise from a combination of acts, as thoug 
each act standing by itself may seem unimportant. 

In other words, you have to put all of these things 
together and draw reasonable inferences based upon your 
experience as mature people. )j So much for the first 
charge. 

l 

Mow, count two charges as follows, and I will quote 

again from the indictment: 

"John Egan, the defendant, and Peter Daly, Joseph 

Movoa, Gabriel Stefania, Charles Wor3ter and Carl Aguiluz 

named in here as co-conspirator3 but not a 3 defendants, 

* 

at all times relevant herein, were policemen assigned to 
the Bureau of Narcotics, Special Investigations Unit, of 
the Jew York City Police Department, acting under color 
of law of the State of flew York. 

"Louis Torres, Wladinir Dandera, Lillian Torres, 
Jorge Martinez Diaz, Guillermo Servedra, John Doe, also 
known as 'Lito' and John Doe, also known as 'El Tio*, 
at all times relevant herein were inhabitants of the 


State of Mew YOrk.” 

^he fifth and fourteenth amendments of the Constitu¬ 
tion of the United States of America, at all times rele¬ 
vant herein, provided that no person shall be deprived 
of life, liberty and oronert.y without due nrocess of 
law. 


v 
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"The Fourth Amendment to the Constitution of the 

United States of America, at all times relevant herein, 
provided that the right of the people to be secure in 
their persons, houses, papers and effects, against un¬ 
reasonable searches and seizures shall not be violated." 


I continue to quote,"On or about and between the 
first day of May, 1970, and the thirteenth day of May, 
1970, both dates being approximate and inclusive, within 
the Eastern District of New York and elsewhere, John 


Ecran, the defendant, together with Peter Daly, Joseph 
Jovoa, Gabriel Stefania, Charles Worster and Carl Aguiluz, 
named herein as co-conspirators but not a 3 defendants, 
willfully, knowingly and unlawfully did combine, consoire 


confederate and ajree to gat together and with each other 


to violate Section 242 of Title 18 of the United States 
Code. 


"It was part of said conspiracy that the defendants 
and co-conspirators willfully, knowingly and unlawfully 
would use their authority as police officers to conduct 
electronic surveillance of Guillermo Servedra at the Hew 
York Hilton Hotel in New York, ‘Jew York, thereby depriving 
the aforesaid Guillermo Servedra of a right secured and 
protected by the "ourth Amendment to the Constitution 


of the United States, 


namely the right to be secure 


againsjt 


unreasonable soarcr.es and seizures. 
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"It was further n part of said conspiracy that the 
defendants and co-conspirators willfully, knowingly and 
unlawfully would use their authority as police officers 
to ^.n/ce, extract and appronriate themselves aoproxi — 
lately ?23Q,70O from Louis Torres, Mladimir Bandera, 
Lillian Torres, Jorge Martinez Diaz, Guillermo Cervedra, 
John Doe, also known as ’Lito’, and John Doe, also known 
as T1 Tio’, thereby denrivinq the aforesaid individuals 
of a right secured and protected by the Fifth and Four¬ 
teenth Amendments to the Constitution of the United 
States, namely, the right not to be deorived of property 
without due process of law. 

It was further a part of said conspiracy that the 
'.e on .ants and co-conspirators willfully, knowingly and 
unlawfully would use their authority as police officers 
to nrrest Vladimir Bandera, Lillian Torres, John Doe, als< 
known as 'Lito' and John Doe, also known as ’El Tio' and 
hold the aforesaid individuals in custody at the Holiday 
Inn in Hew York, thereby depriving the aforesaid individ¬ 
uals of a right secured -and protected by the Fifth rand 
r ’ov- teenth Vienrtnents of the Constitution of the United 
Ctntos, namely trie right not to be deprived of liberty 
without a du'* process o e T aw. 

'It was further a part of said consoiracy that the 
de*endnnt and co-conspirators would conceal the existence 
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of the conspiracy and would take stops designed to prevent: 
the disclosure of their .activities. 

: Tn furtherance of the conspiracy and to affect the 
objects thereof, the following overt acts, a/aong others, 
wf! r e committed in the Eastern District of Jew York and 

* * 

"Ono, on or about M ay 11, 1979, the defendant Daly 
elaced a tolenhone call from John r ’. Kennedy International 
Airoort, luesns, Maw York - , to the ’’oliday Inn on West 
57th street in 'Tew York Citv. 

"Wo, on or about *!ay 11, 1970, the defendant dgan 
and co-consnirators 'Tavoa, Stefania, /orator, Aguiluz and 
"'alv net at the holiday Inn on ’Test 57t.h Ctreet, Mew York 
City." 

Mow, Count Two charges a violation of Section 371, 
T’itle IS of the United states Code. i have already read - 
to you in connection with Count One the defrauding the 
United States aspect of that section and now I will read 
you the other portion o e faction 371. 

Tt reads, and T ouotc, "If two or more persons con- 
noire to eo , - r ~'i t any of c en3e against the United 5tatos 
nr 1 one or more nr>r"on.’? do an v act to affect the object 
o r the cer.aniracv, each shall bo guilty of a crime." 

Under Count "ro the defendant is charged with 


25 


consniring to deorive certain individuals of their rights 
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under the United Utates Constitution and tho laws of the 

United States, in violation of Section 242, Title 18 of 

the United Stater, Code. 

in or<3er to find the defendant guilty of Count Two, 
you rust find the Government proved each of four elements 
beyond a reasonable doubt. I have already listed these 
c our elements for you in connection with Count One. I 
•on t repeat all of them here. There is one important 
difference, however, under Count Two the Government must 
orove, as the third element, that an object of the con¬ 
spiracy was to deprive certain individuals named in the 
indictment of one of their rights under the United State: 
Constitution or the laws of the United States — namely, 
their right not to be subjected to an illegal wire tan 
or their right no to be deprived of personal liberty by 
means of an unlawful detention or their right not to be 
deprived of property without duo process of law. it is 
enough if you find beyond a reasonable doubt that one of 
thes» ennumerated rights -as intended to be violated. 

‘ ou ’° have to find all of them violated, as long ,13 
one of the constitutional r. its were violated that 
su' c icos un.br this count. 

o. r , in addition to "lie four conspiracy elements 
already onnunerated, they have to oonsoira to act under 
color of law. 
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Misuse or power, possessed by virtue of state law 
and made possible only because the wrongdoer is clothed 
with the authority of state law, is action taken "under 
color of law." 

If you find beyond a reasonable doubt that the 
defendant, John Egan, conspired to abuse the power he 
possessed as a policeman to wiretap or to detain individ¬ 
uals named in the indictment, or to confiscate their 
money, then you may find that he conspired to act under 
color of law. 

If you find that the conspiracy between or among 
Aguiluz, h’ovoa, and Daly to use illegal, electronic 
equiioment was for the purpose of getting information 
in the due performance of their duties and that they 
and they alone so conspired, then you may not find the 
defendant guilty on that ground unless the defendant 
willingly and knowingly became a member of the conspiracy 
after it started. 

If Benderra and others at the Holiday Inn willingly 
acquiesced, without any coercion expressed or implied, 
in boinq held at the Holiday Inn they waived their 
constitutional rights to be released, and you may not: 
find the defendant guilty on that ground. 

There is, of course, the further ground of depriving) 
neoolo of their property without due process. Any one 
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of these three suffices, as I say. 


741 


Now, let ne qet to Count Three. Those first two 

counts are conspiracy counts. Count Three is a substantivje 
count it xr£*<icls as follows; 

There is an introduction which is much like the 
introduction to Count Two, that is, that Egin and the 
other patrolmen were assiqned to the Bureau of Narcotics, 
that Torres and the others were inhabitants of the City 
of lit:w York, that no person shall he deprived of life, 
libertv and oroperty without due process of law, and that 
the Eourth Amendment provided the right of people to be 
secure in their persons, houses, papers and effects 
aqain3t unreasonable searches and seizures. 

The essence of the count is as follows: 

"On or about foe lithe day of May, 1970, within the 
Eastern District of lew York, John Egan, the defendant, 
n oter Daly and Joseph Novoa, Charles Dorster, Gabriel 
Stefania and Carl \guiluz, named herein as co-conspirators 
but not as defendants, willfully knowingly and unlawfully 
did taka, extract and aporooriate to themselves approxi¬ 
mately $230,000 from Louis Torres, Vladimir Bandera, 

Lillian Torres, Jorqe Martinez Diaz, Guillorma Cervedra, 

John Doe, also known as ’Lite’, and John Doe, also known 
m T .l Tio' , thereby depriving the aforesaid individuals 
nP ■*' right- secured and protected by the I’ifth .m l the 
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Fourteenth Amendments to the Constitution of the United 
States, namely, tie right not to be deprived of property 
without due process of law. M 

The Second Count charges a conspiracy to do it, 
the Third Count charges that they did this. 

This Count charges a violation of section 242 and 
2 of Title 18 of the United States Code. I am going to 
read you that section. 

"Whoever, under color of any law, statute, ordnance, 
regulation, or custom, willfully subjects any inhabitant 
of any State, Territory or District to the deprivation 
of any rights, privileges or immunities secured or pro¬ 
tected by the Constitution of the United States is guilty 
of a crime." 

(Continued next page.) 
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Jow r in order to find the defendant guilty of this 
Third Count you have to find four elements. 

First, that the defendant, or someone with whom he was 
acting in concert, deprived someone of a right secured by 
the United States Constitution or the law 3 of the United 
States. 

second, that the deprivation was committed under color 

of law. 

Third, that the person or persons deprived were inhabi¬ 
tants of a state territory or dictrict of the United States. 

A person living in a hotel in New York City is an 


inhabitant of the United States, even though he is not a citi¬ 
zen he remains an inhabitant until he leaves the country, and 
he is entitled to the protection of the Constitution of the 
United States. 

Fourth, that the defendant acted willfully. 

I have already discussed that concept with you and I 
have already discussed the concept of "under color of law" 
with you. 

If you find beyond a reasonable doubt that the defendar 
or someone with who he was acting in concert kept money from 
the persons named in the indictment for personal, unlawful 
financial gain, then you may find that the defendant is guilt} 
of depriving an individual or property without the due process 
of law — a right secured by the Fifth and Fourteenth Amend- 
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merits to the United States Constitution. 


2 

If you find beyond a reasonable doubt that the persons 


3 

; named in the indictment as a victim or victims were residing 


4 

in a NewYYork Hotel, then you may find that they were inhabi¬ 


5 

tants of the State of New York. 


6 

Now, you may recall that when I ennumerated the first 


7 

of these four elements I said that the defendant or someone 


8 

with whom the defendant was acting in concert. 1 said this 


9 

because the guilt of a defendant may be established without 


10 

proof that he personally did every act constituting the 


11 

offense charged, if he aided and abetted another in the com¬ 


12 

mission of a crime and had the requisite criminal intent, and 


l 13 

the reason for that is that Section 2 of Title 18 reads as 


14 

follows: 


15 

"Whoever commits an offense against the United States 


16 

or aids, abets, counsels, or commands* induces or procures 


i 17 

its commission, is punishable as a principal. 


18 

•Whoever willfully causes an act to be done which is 


19 

directly performed by him or another would be an offense 


20 

against the United States, is punishable as a principal." 


21 

In other words, to find aiding or abetting, it is 


22 

necessary to find the defendant willfully associated himself 


23 

in some way with the criminal events as charged and that he 


24 

willfully participated in it as he would something he wished 


25 

to bring about. 
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If you want to find out whether the defendant aided 
or abetted you must ask yourselves such questions as "Did he 
willfully and knowingly associate himself with a criminal 
venture to defeat the constitutional rights of these inhabi¬ 
tants, if they were inhabitants, by taking away their money 
in violation of their constitutional rights under color of 
state authority. Did he participate in it as something he 
wished to bring about? Did he seek by this action to make it 
succeed?* If he did, and it was a crime, then he is an aider 
and abettor. 

One may not willfully and intentionally remain ignorant 
of a fact important and material to his conduct in order to 
escape the consequences of the criminal law. 

That is the end of what I am going to tell you about 
the counts. Those are the three counts and those are the 
elements. It may sound complicated to you, but I think, as 
reasorabla and rational people you should be able to follow 
the charge. If you have any questions come in and I will try 
to help you but really, the critical thing for you, I think, 
in your determination may well be the determination of the 
credibility of the witnesses who testified hers. How much 
weight you give to what they say. In weighing their testimony 
you must consider the relationship of the witness to the 
Government or the defendant, his bias or interest in the out¬ 
come of the case, his manner while you observed him testifving 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


131a 

, x 746 

(a) CHARGE TO THE JURY 

hia candor and intelligence as you observed it, the extent to 
which he has been corroborated or contradicted by other 
credible evidence. 

If you believe a witness has willfully sworn falsely 
before you with respect to a material element of the case, 
you are entitled to disregard his testimony completely, but 
you needn't do that because a witness may have been mistaken 
or may have even lied with respect to parts of his testimony 
and be telling the truth with respect to other parts. 

The fact that a witness has been convicted of a crime 
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nay be considered by you as evidence of lack of morality 
which may make it more likely that he will lie upon the witnes. 
stand than somebody else that hasn't been convicted of a crime 
A person who has committed perjury must have his testimony 
even more carefully conisdered for the same reason obviously. 

You are not to give any greater weight or credibility 
to the testimony of a witness who testifies in this case only 
because of the fact that he is an agent of the Government. 

Hi3 testimony is to be evaluated in the same manner as you 
would evaluate the testimony of any other witness. 

The testimony of an accomplice or informed neeJ.* to he 
carefully scrutinized by you. In the first place, the fact 
that the witness committed a felony shows a defect in his 
character that may have made him more likely to lie on the 
w 'tness stand than another person. 


7 
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In the second place, he can be punished for his own 

? i 



offense so that he may be amenable to suggestions by the 
Government as he tries to court the prosecutor's favor and 
avoids some degree of punishment himself. You have to decide 
whether the persons here were lying and if they were lying 

in what respect or if they were telling the truth in what re:, 
spect.. 

- I have allowed this testimony to come in. The weight 

of it is entirely for you to decide, not for me. 

The mere number of witnesses and documents has no 
necessary relationship to the burden of proof. / 1 

I f you wish any of the testimony repeated, you can 
request it in writing an:. I will try to find it for you with 

the aid of the attornevs. Obviously if we can avoid to have 

a lot of testimony repeated, it is desirable. We do not want 
to retry the case by rereading everything. If you want any 
of the exhibits, you may ask for then and we will 3 end them 
in. If you want any help from me, if I can give it to you I 
will be glad to do it under the sane circumstances. 

lOU are er ititled to your own opinions, but you should 
exchange views with your fellow jurors and listen carefully 
to each other. While you should not hesitate to change your 

opinions if you are convinced that another opinion in correct, 
your decision mu3t be your own. 

Any verdict vou reach runt be unanimous. 


L • 
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Your oath will sum up your duty — and that is, with¬ 


2 

out fear or favor to any man, you will well and truly try 


3 

the issues before these parties, according to the evidence 


4 

! given to vou in court and the laws of the United States as 

! I have just explained them to you. 


5 


6 

Now, we have had a prompt and good jury. 

• 


7 

Is there any objection to excusing the two alternates? 


" 8 

MR. HE TWITS; No objection. 


9 

MR. KAPLAN; No objection. 


10 

THE COURT; The two alternates are excused. You can 


11 

go home. 

9 % 


12 

Do not discuss this case with eachoother or anyone 


13 

else until the verdict is in. Good night. 


14 

The attorneys please come to the side bar in case I 


15 

have mistaken or omitted anything. 


16 

(Continued next page.) 
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